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REGULATORY FLEXIBILITY 
IMPROVEMENTS ACT 


THURSDAY, JULY 20, 2006 

House of Representatives, 

Subcommittee on Commercial 
AND Administrative Law, 
Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 12:19 p.m., in 
Room 2141, Rayburn House Office Building, the Honorable Chris 
Cannon (Chairman of the Subcommittee) presiding. 

Mr. Cannon. Now, the Subcommittee will please come to order. 

Thank you, all. We apologize for being long on that vote. And my 
understanding is Mr. Watt is on his way and will join us momen- 
tarily, but we do have Mr. Coble, though, so we will get started. 

Mostly, we will avoid boring Mr. Watt by not having to listen to 
my opening statement, which, actually, I think is sort of inter- 
esting. 

I want to begin with some fairly astounding facts. First, accord- 
ing to 0MB, no one has ever tabulated the sheer number of Fed- 
eral regulations that have been adopted since the passage of the 
Administrative Procedure Act of 1946. 

Second, and perhaps even more astounding, is the fact that 0MB 
states that most of these existing Federal rules have never been 
evaluated to determine whether they have worked as intended and 
what their actual benefits and costs have been. We do know their 
costs have been high. 

Last year, the Office of Advocacy for the Small Business Admin- 
istration issued a report estimating that the annual cost to comply 
with Federal regulations in the United States in 2004 exceeded 
$1.1 trillion. It reported if every household received a bill for an 
equal share, each household would have owed $10,172, an amount 
that exceeds what the average American household spent on health 
care in 2004, which was slightly under $9,000. 

I think these facts underscore several critical needs. Most impor- 
tantly, we need to get the Administrative Conference of the United 
States up and running. As many of you know, I drafted bipartisan 
legislation that was signed into law in the last Congress that reau- 
thorized ACUS. For 25 years, the Conference played an invaluable 
role as the Federal Government’s in-house adviser on and coordi- 
nator of administrative procedural reforms. 

I am in fact paraphrasing from a letter that the American Bar 
Association sent earlier this week to the Senate Appropriations 
Committee seeking funding for ACUS. With unanimous consent, I 

( 1 ) 
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would like to submit this letter for inclusion to the record, and 
hearing no objections, so ordered. 

Second, these facts underscore the urgent need for continuing 
and aggressive congressional oversight over the regulatory process. 
To that end, the Subcommittee on Commercial and Administrative 
Law, at the request of the House Judiciary Committee Chairman 
Jim Sensenbrenner, with support of Ranking Member John Con- 
yers, is conducting a comprehensive review of administrative law, 
process and procedure. 

This project, which is being guided by the Congressional Re- 
search Service, will culminate with the issuance of a final report 
and the publication of the results of various studies focusing on 
succinct issues presented by the rule-making process. Third, these 
problems underscore the need for legislative redress. H.R. 682, I 
believe, is a very good start. 

Essentially, this legislation addresses several significant short- 
comings of the Regulatory Flexibility Act. Enacted in 1980, the act 
requires Federal agencies to assess the impact of proposed regula- 
tions on small entities, which the act defines as either a small busi- 
ness, small organization or small governmental jurisdiction. 

One of the principal purposes of the act was to reduce unneces- 
sary and disproportionately burdensome demands that Federal reg- 
ulatory and reporting requirements placed on small entities. For 
example, the act requires agencies to prepare a regulatory flexi- 
bility analysis at the time certain proposed and final rules are pro- 
mulgated. Among other things, the analysis must describe the rea- 
sons why action by the agency is necessary and identify any signifi- 
cant alternatives to the rule. 

This analysis is not required, however, if the agency certifies that 
the rule will not have a significant economic impact on a substan- 
tial number of small entities. Since its enactment in 1980, however, 
certain recurring deficiencies with the act have been identified. The 
GAO on numerous occasions has cited the act’s uneven implemen- 
tation and lack of clarity. I expect Mr. Mihm, who appears today 
on behalf of the GAO, will be able to elaborate on these concerns. 

In response to these problems. Representative Don Manzullo, 
who Chairs the House Committee on Small Business, introduced 
H.R. 682, the Regulatory Flexibility Improvement Act. On unani- 
mous consent, I ask that the record include a statement from the 
bill’s author. Representative Manzullo. 

Hearing none, so ordered. 

[The prepared statement of Mr. Manzullo is published in the Ap- 
pendix.] 

Mr. Cannon. H.R. 682 consists of a comprehensive set of reforms 
intended to encourage Federal agencies to analyze and uncover less 
costly alternative regulatory approaches and to ensure that all ef- 
fects, including foreseeable indirect effects, of proposed and final 
rules are considered by agencies during the rulemaking process. 

The legislation currently has 18 cosponsors, including me, and is 
supported by the United States Chamber of Commerce and the Na- 
tional Federation of Independent Business. It is against this ex- 
ceedingly interesting backdrop that we are holding this legislative 
hearing today. 
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When Mr. Watt arrives, we will turn to him for any comments 
that he would like to make. Without objection, his entire statement 
and any other Members who wish to submit a statement will be 
placed in the record. 

Hearing no objection, so ordered. 

Without objection, all Members may place — we just did that. 
Without objection, the Chair will be authorized to declare recesses 
at any point of the hearing. 

Hearing no objection, so ordered. 

I ask unanimous consent that Members have 5 legislative days 
to submit written statements for inclusion in today’s hearing 
record. 

Hearing no objection, so ordered. 

[The prepared statement of Mr. Cannon follows:] 

Prepared Statement of the Honorable Chris Cannon, a Representative in 

Congress from the State of Utah, and Chairman, Subcommittee on Com- 
mercial and Administrative Law 

The Subcommittee will please come to order. 

I want to begin this hearing by noting some fairly astounding facts. First, accord- 
ing to 0MB, no one has ever tabulated the sheer number of federal regulations that 
have been adopted since passage of the Administrative Procedure Act in 1946. Sec- 
ond, and perhaps even more astounding, is the fact that 0MB states that “most of 
these existing federal rules have never been evaluated to determine whether they 
have worked as intended and what their actual benefits and costs have been.” 

Last year, the Office of Advocacy for the Small Business Administration issued 
a report estimating that the annual cost to comply with federal regulations in the 
United States in 2004 exceeded $1.1 trillion. It reported, “Had every household re- 
ceived a bill for an equal share, each would have owed $10,172, an amount that ex- 
ceeds what the average American household spent on health care in 2004 (slightly 
under $9,000).” 

I think these facts underscore several critical needs. Most importantly, we need 
to get the Administrative Conference of the United States up and running. As many 
of you know, I drafted bipartisan legislation that was signed into law in the last 
Congress that reauthorized ACUS. For 25 years, the Conference played an invalu- 
able role as the federal government’s in-house advisor on — and coordinator of — ad- 
ministrative procedural reform. I’m in fact paraphrasing from a letter that the 
American Bar Association sent earlier this week to the Senate Appropriations Com- 
mittee seeking funding for ACUS. With unanimous consent, I would like to submit 
this letter for inclusion in the record. Hearing no objection, so ordered. 

Second, these facts underscore the urgent need for continuing and aggressive Con- 
gressional oversight of the regulatory process. To that end, the Subcommittee on 
Commercial and Administrative Law — at the request of House Judiciary Committee 
Chairman Jim Sensenbrenner and support of Ranking Member John Conyers — is 
conducting a comprehensive review of administrative law, process and procedure. 
This project, which is being guided by the Congressional Research Service, will cul- 
minate with the issuance of a final report and the publication of the results of var- 
ious studies focusing on succinct issues presented by the rulemaking process. 

Third, these problems underscore the need for legislative redress. H.R. 682, I be- 
lieve, is a very good start. Essentially, this legislation addresses several significant 
shortcomings of the Regulatory Flexibility Act. Enacted in 1980, the Act requires 
federal agencies to assess the impact of proposed regulations on “small entities,” 
which the Act defines as either a small business, small organization, or small gov- 
ernmental jurisdiction. One of the principal purposes of the Act was to reduce un- 
necessary and disproportionately burdensome demands that federal regulatory and 
reporting requirements place on small entities. 

For example, the Act requires agencies to prepare a regulatory flexibility analysis 
at the time certain proposed and final rules are promulgated. Among other things, 
the analysis must describe the reasons why action by the agency is necessary and 
identify any significant alternatives to the rule. This analysis is not required, how- 
ever, if the agency certifies that the rule will not have a “significant economic im- 
pact on a substantial number of small entities.” 

Since its enactment in 1980, however, certain recurring deficiencies with the Act 
have been identified. The GAO on numerous occasions has cited the Act’s uneven 
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implementation and lack of clarity. I expect Mr. Mihm, who appears today on behalf 
of the GAO, will be able to elaborate on these concerns. 

In response to these problems, Representative Don Manzullo, who chairs the 
House Committee on Small Business, introduced H.R. 682, the Regulatory Flexi- 
bility Improvements Act. 

H.R. 682 consists of a comprehensive set of reforms intended to encourage federal 
agencies to analyze and uncover less costly alternative regulatory approaches and 
to ensure that all effects — including foreseeable indirect effects — of proposed and 
final rules are considered by agencies during the rulemaking process. 

The legislation currently has 18 cosponsors, including myself, and is supported by 
the United States Chamber of Commerce and the National Federation of Inde- 
pendent Businesses. 

It is against this exceedingly interesting backdrop that we are holding this legisla- 
tive hearing today. 

I am now pleased to introduce the witnesses for today’s hearing. 
Our first witness is Tom Sullivan, who is the Chief Counsel for Ad- 
vocacy at the Small Business Administration. The Office for Advo- 
cacy was created in 1976 to serve as the watchdog for small busi- 
nesses as they interact with the Federal Government. 

Last year, the office helped save America’s small businesses more 
than $6.6 billion they would have otherwise had to spend in order 
to comply with Federal regulations, a truly commendable accom- 
plishment. 

Prior to assuming his current responsibilities at the Office of Ad- 
vocacy, Mr. Sullivan was the Executive Director of the National 
Federation of Independent Business’s Legal Foundation, which pro- 
vides guidance on legal issues to small businesses and promotes a 
pro-small business agenda in the Nation’s courts. We are now a big 
Nation of small businesses, overwhelmingly. 

Mr. Sullivan received his undergraduate degree in English from 
Boston College and his law degree from Suffolk University in Bos- 
ton. 

Our next witness is Chris Mihm, who is the Managing Director 
of GAO’s strategic issues team, which focuses on Government-wide 
issues with the goal of promoting a more results-oriented and ac- 
countable Eederal Government. The strategic issues team has ex- 
amined such matters as Eederal agency transformations, budgetary 
aspects of the Nation’s long-term fiscal outlook, and civil service re- 
form. 

As many of you know, Mr. Mihm testified last year before our 
Subcommittee regarding the administrative law, process and proce- 
dure project that I previously described, and, welcome back, Mr. 
Mihm. 

Mr. Mihm is a fellow of the National Academy of Public Adminis- 
tration and he received his undergraduate degree from Georgetown 
University. 

Our next witness is J. Robert Shull, who serves as the director 
of regulatory policy at 0MB Watch. 0MB Watch is a nonprofit re- 
search and advocacy organization that seeks to promote Govern- 
ment accountability, citizen participation in public policy decisions 
and the use of fiscal and regulatory policy to serve the public inter- 
est. 

Before joining 0MB Watch in 2004, Mr. Shull was a training 
specialist and child advocate. In that capacity, he worked at Chil- 
dren’s Rights, a nonprofit advocacy organization based in New York 
that represents the interests of abused and neglected children. Mr. 
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Shull obtained his undergraduate degree from the University of 
Virginia and his law degree from Stanford Law School. 

David Frulla is our final witness. Mr. Frulla is a partner with 
the law firm of Kelley, Drye, Collier, Shannon, where he is a mem- 
ber of the firm’s litigation, environmental law and Government re- 
lations and public policy practice groups. Prior to joining Kelley 
Drye, Mr. Frulla was a founding partner and principal of Brand 
and Frulla PC, which specialized in civil, criminal and administra- 
tive advocacy before Federal and State courts and administrative 
agencies. 

Mr. Frulla also serves as Chair of the Criminal Process Com- 
mittee of the American Bar Association’s Administrative Law and 
Regulatory Practice Section. Mr. Frulla received his undergraduate 
degree summa cum laude from Dartmouth College and his law de- 
gree from University of Virginia Law School. 

I extend to each of you my warm regards and appreciation for 
your willingness to participate in today’s hearing. In light of the 
fact that your written statements will be included in the record, I 
request that you limit your oral remarks to 5 minutes. Accordingly, 
feel free to summarize and highlight the salient points of your tes- 
timony. 

You will note that we have a lighting system that starts with the 
green. After 4 minutes, it turns to yellow and then at 5 minutes 
turns red. It is my habit to tap the gavel at 5 minutes. We would 
appreciate if you would finish up your thoughts about that time. 
We don’t want to cut anybody off, and I find that it works much 
better — ^we are actually not overflowing with Members who have 
questions to ask today — so it is not as serious as sometimes it is. 

So, if we could do that, we will have a significant amount of time, 
I think, to discuss your issues during questioning. After you 
present your remarks, the Subcommittee Members, in the order 
that they arrived, will be permitted to ask questions of the wit- 
nesses, subject to the 5-minute rule, which I will, depending upon 
how many people come, enforce more or less strictly. 

Pursuant to the directive of the Chairman of the Judiciary Com- 
mittee, I ask the witnesses to please stand and raise your right 
hand to take the oath. 

Do you swear or affirm under penalty of perjury that the testi- 
mony you are about to give is true and correct to the best of your 
knowledge, information and belief? 

The record should reflect that all of the witnesses answered in 
the affirmative. 

You may be seated. 

Mr. Watt, would you like to make an opening statement? 

Mr. Watt. No, just welcome the witnesses. Thank you for being 
here. 

Mr. Cannon. Mr. Sullivan, would you proceed with your testi- 
mony? 

TESTIMONY OF THE HONORABLE THOMAS M. SULLIVAN, 

CHIEF COUNSEL FOR ADVOCACY, UNITED STATES SMALL 

BUSINESS ADMINISTRATION, WASHINGTON, DC 

Mr. Sullivan. Thank you, Mr. Chairman, Ranking Member Mr. 
Watt. I will try to be brief and actually try to go under the 5 min- 
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utes. Thank you for already including my written statement in the 
record. 

The first part of my statement really goes through the history of 
the Regulatory Flexibility Act, and it is, I think, an important 
starting point. Why do we have an act that requires agencies to es- 
pecially consider their impact on small business? 

Well, I think that it is no surprise that we are a Nation, a big 
Nation, of small businesses, and those businesses are well known 
for being the job creators, the innovators and the community lead- 
ers. And there was a realization in 1980 that not only is small 
business the economic engine of the United States, but they bear 
a disproportionate impact when it comes to Federal rules and regu- 
lations. So shouldn’t there be a law that tries to level that playing 
field for small businesses? 

And that law is, in fact, the Regulatory Flexibility Act. It was 
amended in 1996 by the Small Business Regulatory Enforcement 
Fairness Act. In 1996, Congress realized that the requirement, or 
the encouragement, for agencies to do a small business impact 
analysis maybe just isn’t enough incentive for agencies to do that. 
And so in 1996, Congress actually amended the RFA to include ju- 
dicial review, so that if agencies do not conduct small business im- 
pact analysis and consider less burdensome alternatives, then they 
can be taken to court and a court will tell them to do so. 

The most recent update to the Regulatory Flexibility Act actually 
came in 2002, when President Bush signed an executive order — 
and, again, that was an affirmation of small businesses’ importance 
to this country, and an affirmation or realization that small busi- 
nesses continue to bear a disproportionate regulatory impact, and 
even more work needs to be done to level the playing field. 

This executive order really encourages agencies even more to do 
the type of small business impact analysis and work with my office 
than ever before, and it is working. The Regulatory Flexibility Act 
is working, and I certainly don’t want anyone to proceed in this 
hearing to think that we are fixing an absolutely broken law. That 
is just not the case. 

My testimony bears out that we are saving billions of dollars by 
filtering out parts of rules and regulations that don’t make sense 
for small business, and by filtering them out, you are leveling the 
playing field without compromising regulatory protections, while 
still protecting the environment, protecting workplace safety, pro- 
tecting our Nation’s borders. 

While the Reg Flex Act is working, it is not working perfectly, 
and now is the time where you look at the law, much like this 
Committee looks at the Administrative Procedure Act and has 
amended it close to 60 times over the past several years. It is time 
to look at the Regulatory Flexibility Act and ask, “How can it work 
better?” And H.R. 682 plugs many, if not all, of the loopholes that 
are contained in the Regulatory Flexibility Act. 

My office believes that the biggest loophole that needs to be 
closed is indirect impact. Agencies right now are required to exam- 
ine how their rules will impact those who are directly regulated. 
But that doesn’t extend to the logically foreseeable secondary im- 
pacts, tertiary impacts, and I believe it is the Government’s respon- 
sibility to inform the public before finalizing rules and regulations 
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how will this rule work? How will it impact consumers? How will 
it impact the tourist industry? How will this rule impact home- 
owners and community leaders? 

Those are the types of secondary and tertiary impacts that are 
sometimes ignored because the Reg Flex Act doesn’t require it. 
H.R. 682 plugs that loophole. 

There are other loopholes that exist in the Regulatory Flexibility 
Act. My statement goes in some detail into how H.R. 682 cures that 
and I am happy to answer any questions about the particulars of 
682 or the Committee’s curiosity on how my office works to enforce 
the Regulatory Flexibility Act. 

[The prepared statement of Mr. Sullivan follows:] 
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Created by Congress in 1976, the Office of Advocacy of the U.S. 
Smalt Business Administration (SBA) is an independent voice for 
smail business within the federal government The Chief Counsel for 
Advocacy, who is appointed by the President and confirmed by the 
U.S. Senate, directs the office. The Chief Counsel advances the 
views, concerns, and interests of small business before Congress, 
the White House, federal agencies, federal courts, and state policy 
makers. Issues are identified through economic research, policy 
analyses, and small business outreach. The Chief Counsel's efforts 
are supported by offices in Washington, D.C., and by Regional 
Advocates. For more information about the Office of Advocacy, visit 
littp:/Avww.sba.aov/advo . or call (202) 205-6533. 
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Chairman Cannon, Ranking Member Watt, Members of the Committee, good morning 
and thank you for the opportunity to appear before you today to address H R, 682, the 
Regulatory Flexibility Improvements Act. My name is Thomas M. Sullivan and 1 am 
Chief Counsel for the Office of Advocacy at the U.S. Small Business Administration 
(SBA), As Chief Counsel for Advocacy, T am charged with monitoring federal agencies’ 
compliance with the Regulatory Flexibility Act (RFA). Because the Office of Advocacy 
is an independent office within SBA, the views that I express do not necessarily reflect 
the views of the Administration or the U.S. Small Business Administration. This 
statement was not circulated to the Office of Management and Budget (0MB) for 
comment. 

Background of the RFA and the Small Business Regulatory Enforcement Fairness 
Act 

In 1980, Congress enacted the RFA after determining that uniform federal regulations 
produced a disproportionate adverse economic hardship on small entities. In order to 
minimize the burden of regulations on small entities, the RFA mandates that federal 
agencies consider the potential economic impact of federal regulations on small entities. 
The RFA also requires agencies to examine regulatory alternatives that achieve the 
agencies’ public policy goals while minimizing small entity impacts. 

Agency compliance with the RFA, however, was not judicially reviewable. Since 
agencies could not be held legally accountable for their noncompliance with the statute, 
many agencies ignored the RFA and did not conduct full regulatory flexibility analyses in 
conjunction with their rulemakings. In response to this widespread agency indifference, 
Congress amended the RFA in 1 996 by enacting the Small Business Regulatory 
Enforcement Fairness Act (SBREFA). which reshaped the requirements of the RFA and 
provided for judicial review of agencies’ final decisions under the RFA, 

The RFA requires agencies to prepare and publish an initial regulatory flexibility analysis 
(IRFA), when proposing a regulation, and a final regulatory flexibility analysis (FRF A) 
when issuing a final rule for each rule that may have a significant economic impact on a 
substantial number of small entities. The purpose of the analysis is to ensure that the 
agency has considered the economic impact of the regulation on small entities and that 
the agency has considered regulatory alternatives that would minimize the rule’ s 
economic impact on affected small entities. The RFA allows the head of an agency to 
certify a rule in lieu of preparing a regulatory flexibility analysis if the rule will not, if 
promulgated, have a significant economic impact on a substantial number of small 
entities. Pursuant to the RFA, the agency must provide a factual basis for the 
certification. 

Executive Order 13272 

Even with the additional requirements under SBREFA and the threat of judicial review, 
some agencies were not complying with the requirements of the RFA. On March 19, 
2002, President George W. Bush announced his Small Business Agenda, which included 
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the goal of “tearing down the regulatory barriers to job creation for small businesses and 
giving small business owners a voice in the complex and confusing federal regulatory 
process.” To accomplish this goal, the President sought to strengthen the Office of 
Advocacy by enhancing its relationship with the Office of Management and Budget’s 
(0MB) Office of Information and Regulatory Affairs (OTRA) and creating an executive 
order that would direct agencies to work closely with the Office of Advocacy and 
properly consider the impact of their regulations on small entities. On August 13, 2002, 
the President signed Executive Order (E.O.) 13272, titled “Proper Consideration of Small 
Entities in Agency Rulemaking.” * 

E.O. 13272 enhances Advocacy’s RFA mandate by directing Federal agencies to 
implement written procedures and policies for measuring the economic impact of their 
regulatory proposals on small entities. Tt also requires agencies to notify Advocacy of 
draft rules that are expected to have a significant economic impact on a substantial 
number of small entities and to give every appropriate consideration to any comments 
provided by Advocacy, including publishing a response to Advocacy’s comments in the 
Fediiral Register. The Office of Advocacy must provide periodic notification, as well as 
training to all federal agencies on how to comply with the RFA 

The Report on the Regulatory l-lexihihty Act, l-'Y 2005 includes information about agency 
compliance with £ 0. 13272. With the exception of the Department of State, all Cabinet- 
level departments have developed written plans in compliance with E.O. 13272. The 
performance of the independent agencies, however, has not been as successful. Of the 75 
independent regulatory agencies, only 16 responded to the requirements of the E.O, Of 
those 16, only eight have provided written procedures, six claimed that they do not 
regulate small entities, and two claimed to be exempt from the E.O 

In terms of training. Advocacy has held 55 training sessions at 45 different agencies. 
Agency attorneys, economists, policymakers, and other employees involved in the 
regulatory writing process have attended the hands-on sessions to learn how to comply 
with the RFA in a regulatory setting. Advocacy’s current efforts are focused on rolling 
out an interactive electronic training module so that agencies can engage in periodic 
training and train new employees. Like the classroom setting, the online training 
program explains the steps rule writers should follow to make RFA decisions accurately. 

Advocacy’ s training is having a noticeable impact on the way agencies develop rules. 
Agencies that have been through training tend to notify Advocacy earlier in the process, 
submit draft documents, and seek Advocacy’s assistance in finding small entity data. For 
example, when Congress enacted the Public Health Security and Bioterrorism 
Preparedness and Response Act of 2002 (Act), it authorized the Food and Drug 
Administration (FDA) to promulgate rules in an expedited timeframe to protect the 
nation's food supply. In response to the Act, FDA published four final rules, each 
preceded by a notice of proposed rulemaking: prior notice of imported food shipments. 


' E.O. 13272 can be found on Ulc Office of AdvocaCT’swcbsilc at 
bttp:,<'/ v, v-~vv.sba, iiuv .*ad\ x</lavVs/eoi3272 . p df. 
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registration of food facilities, establishment and maintenance of records, and 
administrative detention. The Act required FDA to publish the first three rules within 1 8 
months or by December 12, 2003. FDA contacted Advocacy about the rules' impact on 
small businesses well before the proposed rules were published in the Federal Register. 
This allowed Advocacy to work closely with the FDA to reduce the economic effects of 
the rules on small businesses. As a result of the involvement of Advocacy and interested 
small businesses, FDA made several adjustments to the rules including the creation of 
the new automated commercial environment (ACE) database and a far less onerous 
notice requirement (twenty-four hours notice was reduced to two hours if the food is 
arriving by road, four hours if the food is arriving by rail, and eight hours if the food is 
arriving by sea); extending the registration update requirement from 30 days to 60 days; 
allowing those importers subject to the rule to check a food category titled "most or all" 
rather than requiring them to individually list food product categories that had been 
previously identified in the registration form; and exempting the food packaging industry, 
which consists primarily of small businesses, from the FDA registration and prior notice 
requirements. The FDA also gave small businesses more time to comply with the 
requirements. 

Impact of the RFA, SBREFA and E.0. 13272 

The SBREFA amendments to the RFA have been successful. In general, agencies are 
paying closer attention to their RFA obligations. As a result, they are implementing less 
costly regulations. Some agencies submit their draft regulations to Advocacy early in the 
process to obtain feedback on their RFA compliance and small business impact. Early 
intervention by Advocacy and improved agency compliance with the RFA have led to 
less burdensome regulations, for example, in f Y 2001, involvement by the Office of 
Advocacy in agency rulemakings helped save small businesses an estimated $4,4 billion 
in new regulatory compliance costs. ^ Similarly, in FY 2002, the Office of Advocacy’s 
efforts 10 improve agency compliance with the RFA on behalf of small entities secured 
more than $21 billion in first-year cost savings, with an additional $10 billion in annually 
recurring cost savings. ^ In FY 2003, Advocacy achieved more than $6.3 billion in 
regulatory cost savings and more than $5.7 billion in recurring annual savings on behalf 
of small entities. Moreover, in 2004, Advocacy helped save small entities more than $17 
billion,*^ Most recently, in FY 2005, Advocacy’s intervention resulted in $6,6 billion in 
small business cost savings for a total of $71 billion in cost savings during the course of 
this Administration. 

Although the RFA is achieving cost savings for small entities, the RFA is needed now 
more than ever. In 2005, Mark Crain prepared a study on The Impact of Regulatory Costs 


■ Tlie amrual reports on the RFA can be round on the 0£Dce of Advocacy's website at 
UUP ' i'vu t c.ov'’advo/la w s/tl cx. 

^ It sliould be noted tlial rc\ isions made by die EmUm nmcnia] Protection Agency (EPA) to its Cross Media 
Elcciroiuc Reporting and Rccord-Kccping rule produced an estimated savings of SI K billion. Without that 
rule the cost sav ings for FY 2002 resulted in more than $3 billion. 

It sliould be noted llial the vvitlidrawal of the Department of Housing and Urban Dc\ clopnicnl's rule on 
the Real Estate Settlement Procedures Act (RESPA) produced an estimated savings of $10,3 biUioii. 
Without that rule, the cost sa\ ings for FY 2(K)4 would have been approxiiiiatcK $0 billion. 


3 



13 


on Small /'inns. Tt indicated that the overall cost of federal regulation totals $1.1 trillion; 
the cost per employee for firms with fewer than 20 employees is $7,647, 45 percent 
higher than their larger counterparts with 500 or more employees.^ Legislative action is 
the necessary to continue to lower regulatory costs and level the playing field for small 
entities. 

H.R. 682 and other Suggestions for Modifying the Regulatory Process to Reduce 
Burdeus ou Small Entities 

The 1 09‘'' Congress has the opportunity to amend the RFA and SBREFA to improve the 
regulatory climate for small entities. Even though the last few years have yielded a 
number of successes, there are certain loopholes in the RFA that were not addressed 
through SBREFA, The Office of Advocacy has pursued a legislative agenda during the 
109"’ Congress with the intention of plugging some of the major holes in the RFA and 
improving the overall regulatory environment for small entities. H R. 682 is a truly 
comprehensive bill to address problem areas in the RFA, The Office of Advocacy 
supports the goals of H.R, 682 and other measures that will increase the overall 
effectiveness of the RFA and SBREFA. While there are many important aspects of HR 
682, Advocacy believes that the following issues are the most crucial: 

Foreseeable Indirect Economic Impacts 

The biggest loophole in the RFA is that it does not require agencies to analyze indirect 
impacts. Pursuant to sections 603, 604 and 605(b) of the RFA, agencies are required to 
consider the economic impact of a regulatory action on small entities. Although the RFA 
does not define economic impact, the committee report for the RFA suggests that 
agencies should consider direct and indirect impacts of the proposed regulation. The 
courts, however, have interpreted the RFA otherwise. 

The primary case on the consideration of direct versus indirect impacts for RFA purposes 
in promulgating regulations is Mid-Tex Electric Co-op Tnc. v. Federal Energy Regulatory 
Commission . 249 U.S. App. D C. 64, 773 F.2d 327 (1985) (hereinafter Mid-Tex) . Mid- 
Tex addressed a Federal Energy Regulatory Commission (f ERC) rule which stated that 
electric utility companies could include amounts equal to 50 percent of their investments 
in construction work in progress (CWTP) in their rates. In promulgating the rule, FERC 
certified that the rule would nol have a significant economic impact on a substantial 
number of small entities. The basis of the certification was that virtually all of the utilities 
did not fall within the meaning of the term “small entities” as defined by the RFA. 
Plaintiff's argued that FERC’s certification was insufficient because it should have 
considered the impact on wholesale customers of the utilities as well as the regulated 
utilities. The court dismissed the plaintiffs’ argument. The court concluded that the 


’ Tlic Crain rcporl is located al iulp :-.Mv»v..sba2Ov/advo/icsc3irh/Ts 207!o t.264 . ti ’ j i. 
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agency did not have to consider the economic impact of the rule on small entities that did 
not have to directly comply with the requirements of the rule.*' 

Post-SBREf A, the U S. Court of Appeals for the District of Columbia applied the 
holding of the Mid-Tex case to American Trucking Associations. Inc, v, U.S. 
Environmental Protection Agency, 175 F.3d 1027, 336U.S.App.D.C.16 (D.C.Cir , May 
14, 1999) (hereinafter ATA). In the ATA case. Environmental Protection Agency (EPA) 
established primary national ambient mr quality standards (NAAQS) for ozone and 
particulate matter. At the time of the rulemaking, EPA certified the rule pursuant to 
section 605(b). The basis of the certification was that small entities were not subject to 
the rule because the NAAQS regulated small entities indirectly through state 
implementation plans (STPs). Although the court remanded the rule to the agency, the 
court found that EPA had complied with the requirements of the RFA, Specifically, the 
court found that since the states, not EPA, had the direct authority to impose the burden 
on small entities, EPA’s regulation did not directly impact small entities,^ The court also 
found that since the states would have broad discretion in obtaining compliance with the 
NAAQS, small entities were only indirectly affected by the standards,* 

In Mid-Tex , compliance with FERC’s regulation by the utilities was expected to have a 
ripple effect on customers of the small utilities. There were several unknown factors in 
the decision-maldng process that were beyond FERC’s control such as whether utility 
companies had investments, the number of investments, costs of the investments, the 
decision of what would be recouped, to whom the utilities would pass the investment 
costs, etc. Unfortunately, the idea of the RFA not applying to indirect economic impacts 
is now being used by agencies even in cases where the impact is reasonably foreseeable, 
which undermines the spirit of the RFA. 

One of the most compelling examples of the importance of considering indirect impacts 
on small entities can be found in 2002 Immigration and Naturalization Service’s (INS) 
rule on B-2 tourist visas. This rulemaking illustrates the importance of having reasonably 
foreseeable indirect impacts analyzed under the RFA in the rulemaking process. On April 
12, 2002, the Immigration and Naturalization Service (INS) published a proposed rule on 
Limithig The Period of Admission for B Nonimmigrant Ahem. The proposal eliminated 
the minimum six-month admission period of B-2 visitors for pleasure and placed the onus 
of explaining the amount of time for the length of stay on the foreign visitor. If the length 
of stay could not be determined, the INS agent would issue a visa for only thirty (30) 
days. Although it was foreseeable that small businesses in the travel industry could lose 
approximately $2 billion as a result of the proposal, INS certified that the proposal would 
not have a significant economic impact on a substantial number of small entities. The 
basis for the certification was that the proposal applied only to nonimmigrant aliens 
visiting the United States as visitors for business or pleasure. Because the courts have 
interpreted the RFA as only requiring agencies to consider the economic impact of the 
proposal on the entities that the proposal will directly impact, the certification was not 


'Th al342. 
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technically erroneous. Advocacy asserted that from the standpoint of good public policy, 
the agency had a duty to perform a regulatory flexibility analysis and to consider less 
burdensome alternatives for achieving their goal when the potential impact of a 
regulation was foreseeable and economically devastating to a particular industry,^ 
Advocacy reiterated this position at a hearing before House Committee on Small 
Business in June 2002.'^ Representatives from the travel industry also testified at that 
hearing about the potential economic impacts that their businesses would have 
experienced as a result of TNS’s actions. The mie was eventually withdrawn. 

In addition, if the federal regulation is something that must be implemented by the 
states' as in the ATA case, the federal agencies are not required to perform the detailed 
analysis of economic impacts and alternatives required by the RFA. The duty of 
regulating is passed on to the states without any corresponding analysis or requirements 
for states to consider less burdensome alternatives for small business. Moreover, states 
with Rf A-type laws on the books must perform the economic analysis, even though the 
states have fewer resources to conduct small business impact analysis than the federal 
government. This amounts to an unfunded mandate. Amending the RFA to require 
federal agencies to consider indirect impacts will help state officials craft less 
burdensome regulatory alternatives. 

Because of the potentially devastating effect that not considering indirect impacts may 
have on small entities, Advocacy strongly supports section 5(b) of H R. 682, which 
defines economic impact to include foreseeable indirect economic impacts. Requiring 
agencies to perform a regulatory flexibility analysis would provide the public with 


■’ The Office of Advocacy s comment letter is located at 
hitp ://ivwu'.s b a.g<.>v,'ad\’0/Iyvi;/'Comments.hns(i 2 O.SHhfaii . 

’'■'The Office of Advocacy stesnmonj- before the U.S. House of Representatives. Committee on Small 
Business is located at h no /.'ww-v sl>a ?.to'«'/ach'o/i;m'&'fes!n2 (KU v.litii<!. 

‘ ‘ The ATA case is also an example of rvliy Uk need for flexibility is not limited lo federal rcguJaiions. At 
least y2 pcrccni ofbusiiKSSCS in every slate arc small businesses. Those businesses bear a disproportionate 
sliare of regulatory costs and burdens. RecognLdng that slate aivd local govenuneiiis can be a source of 
burdensome regulations on small biisiitcss, Advocacy drafted iirodcL regulatory- Ilcxibilily legislation for llic 
states based on the federal RFA, Many suucs have some form of rcgtdaioiy flexibility laws on the books. 
Hov\c\cr, i)i.iny of 11 k laws do noi contain tlic five critical clcnujnis addressed in Advocacy's model 
legislation. Advocaq' s stale model legislation recomimnds that successful sfate-leve! i-ej^ilatoty 
flexibilirv laws shotild tiddress the following: t) a small business definition that is coasisieiU with state 
pniciices and permitting authorities; 2) a lequiremeiU that state agencies peilbnuai! economic impact 
analysis on the effect of a nde on smalt businesses before they regulate; 3)a requiremeKl tiiat state agencies 
consider altcn].ativ cs tiiat arc less burdensome for small businesses wMlc still u'Kx;liag Die agency 's 
rcgulalorv goals; 4; a provision lliat requires slate govcmmcnls to review cxi.sfing rcgulalioiis periodically; 
and 5) judicial review lo give the law "Icclh.” Since 2002, 19 states Ivavc impicmcnlcd regulatory flcxibilily 
vm E.xeculive Order or legislation based on Advocacy ’s model legisiaiiou. Those states are Alaska, 
Arkansas. Colorado, ConncclicuL Georgia. Indiana. Kentucky. Massachusetts. Missouri. New Mc.vico. 
iNorOt Dakota, Orcgoii RIkxIc Island, South Carolina, South Dakota. Tennessee, Virginia. West Virginia, 
and Wisconsin. 
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information about the potential economic impact of an agency’s proposed action and, 
hopefully, encourage agencies to consider less burdensome alternatives. 

Section 610 Review of Foisting Regulations 

Small businesses often complain about the difficulties in dealing with the layers of 
regulations that agencies issue overtime. Although a single proposed rule may not 
impose much of a regulatory burden, that rule, when added to numerous existing rules, 
imposes a crippling cumulative burden. Section 610 of the RFA requires agencies to 
periodically review their existing rules that may have a significant economic impact on a 
substantial number of small entities. The purpose of the review is to determine whether 
such rules should be continued without change, or should be amended or rescinded, 
consistent with the stated objectives of applicable statutes. Unfortunately, agency 
compliance with section 61 0 has historically been poor at best. 

Small entities are limited in what they can do with burdensome regulations on the books. 
Although there are legal avenues that can be pursued to have burdensome rules reviewed, 
legal recourse is costly and time consuming- The automatic review of regulations 
afforded through section 610 not only results in the removal of burdensome regulations, it 
also saves small entities and federal agencies the hassle of having to resort to the legal 
system to obtain relief. However, limiting the review to only those regulations that the 
agency deemed to have a significant economic impact at the time of promulgation is 
problematic. As noted above, the Crain study on The fm^xict of Regulaloty Coslx on 
5/;tcT///''/A‘w.v indicates that the overall cost of federal regulation totals $1,1 trillion; the 
cost per employee for firms with fewer than 20 employees is $7,647, 45 percent higher 
than their larger counterparts with 500 or more employees.'^ Since new regulations are 
promulgated each year, the cumulative impact of regulations on small entities can be 
staggering, even if individually the regulations may not have a significant economic 
impact. 

Section 7 of H.R. 682 only refers to the periodic review of rules that the agency 
determines to have a significant economic impact on a substantial number of small 
entities. Advocacy recommends that the Rf A be amended to review all rules 
periodically. This change would encourage agencies to revise their rules to ensure that 
regulations reflect current conditions and needs. 

Section 7 also amends the RFA to require an agency to submit an annual report on the 
result of its plan to Congress and Office of Information and Regulatory Affairs. 

Advocacy recommends that H R. 682 be amended to include the Chief Counsel for 
Advocacy as a recipient of the agencies’ reports at the same time they are submitted to 
Congress. 


' ■ The Crain rcporl is localcd at Smn>/v »\v' .t.sb a.2Gv/advo»Yc,scan:h/rs207iol.2C4.od r. 
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Codificciriano/E.O. 13272 

E.O. 13272 has increased agency knowledge of and compliance with the RFA, One of 
the most important elements of E.O. 13272 is Section 3. Section 3 requires agencies to 
notify the Office of Advocacy of draft rules that will have a significant economic impact 
on a substantial number of small entities. It also requires agencies to give appropriate 
consideration to Advocacy’s comments and address the comments in final rules. Small 
entities would benefit by amending the RFA to codify the requirements of E.O. 13272, 
ensuring that independent agencies are covered and creating long-term certainty for small 
entities. 

Advocacy recognizes that section 4(b)(3) of HR. 682 requires agencies to respond to 
Advocacy’s comments if an agency prepares a FRFA. However, it does not provide for 
Advocacy’s comments to be addressed if the agency certifies the rule at the final stage of 
the rulemaking. This is particularly important since in FY 2005, 12 percent of Advocacy 
comments were on improper certifications and 17 percent of Advocacy comments were 
on inadequate or missing IRFAs. Under H.R. 682, anywhere from 12 percent to 29 
percent of Advocacy’s comments could go unaddressed, if agencies decide to certify final 
rules in lieu of preparing a FRFA. Advocacy suggests that H.R. 682 be amended to 
require agencies to provide written responses to all comments submitted by Advocacy, 
regardless of whether the agency prepares a FRFA or a certification for the final rule. 
Amending the RFA in this way sets into law a key component of E.O, 13272 and would 
provide further assurance that small entities have a legitimate voice in the rulemaking 
process. 

Panel Process 

In addition to having concerns over requiring SBREFA panels for all agencies. Advocacy 
is concerned about the changes that H R 682 makes to the current panel process. The 
panel process described in section 6 of H.R. 682 provides Advocacy with responsibility 
for drafting the panel report. The current process produces a consensus report negotiated 
between Advocacy, 0MB, and EPA or Occupational Safety and Health Administration 
(OSHA), Because it is a consensus document, agencies typically follow the 
recommendations, 

Establishment and Approval of Small Business Size Standards by Chief Counsel for 
Advocacy 

Currently, section 601(3) of the RFA provides that the term “small business'’ has the 
same meaning as the term "small business concern” under section 3 of the Small 
Business Act, unless an agency, after consulting with the Office of Advocacy of the 
Small Business Administration and after an opportunity for public comment, establishes 
one or more definitions of such term which are appropriate to the activities of the agency 
and publishes the definition in the Federal Register. The law assumes that the SBA size 
standard is appropriate unless the agency pursues a different one. 
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Section 9 of HR, 682 amends the Small Business Act to allow the Chief Counsel for 
Advocacy to specify small business size definitions or standards for the purposes of any 
Act other than the Small Business Act or the Small Business Investment Act of 1958. The 
SBA’s Office of Size Standards has the necessary expertise and resources to make 
appropriate decisions regarding industry size determinations. I do not believe that the 
proposed section 9 of H.R, 682 will benefit small entities. It may be more beneficial to 
amend the RFA and SBA regulations to require agencies to consult with Advocacy if the 
agency is interested in changing the size standard for RFA purposes rather than requiring 
the approval of the Administrator. This would not impact SBA’s authority to establish 
size standards for SBA loan and other programs. This change to H R. 682 may eliminate 
some of the confusion that currently exists over which office determines size standards 
for RFA purposes only. 

Compliance Guides 

Section 212 of SBREFA, which is a stand-alone section and not part of the RFA. requires 
agencies to provide plain English compliance guides to clearly explain each final rule that 
has a significant economic impact on a substantial number of small entities. The intent of 
section 212 of SBREFA was to ensure that small businesses had a way to understand 
complex and technical federal regulations. Unfortunately, this is not being done and small 
businesses continue to be frustrated with rules that are published without adequate 
compliance information. SBREFA should be amended to require agencies to publish 
plain language small business compliance guides whenever a final rule requires a FRFA, 
In addition, agencies should be required to report annually on their efforts to comply with 
this section, H R. 682 does not include this needed change. 

Conclusion 

The Office of Advocacy believes that the RFA and SBREFA can be improved 
legislatively and commends this Committee for examining legislation that will help small 
business. Thank you for allowing me to present these views. 1 would be happy to answer 
any questions. 
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Mr. Cannon. Thank you, Mr. Sullivan. 

Mr. Mihm? 

TESTIMONY OF J. CHRISTOPHER MIHM, MANAGING DIRECTOR 

FOR STRATEGIC ISSUES, UNITED STATES GOVERNMENT AC- 
COUNTABILITY OFFICE, WASHINGTON, DC 

Mr. Mihm. Thank you, Mr. Chairman, Mr. Watt. It is, again, a 
great honor to appear before you again today and to contribute to 
your review of the Regulatory Flexibility Act and your continuing 
broad examination of administrative law processes and procedures. 

My written statement provides an overview of the basic purpose 
and requirements of the RFA, the main impediments to the act’s 
implementation and the elements of RFA that Congress might con- 
sider amending to improve the effectiveness of the act. In the inter- 
est of brevity, this afternoon I will just hit the highlights of those 
issues. 

As Mr. Sullivan mentioned in his opening statement, RFA was 
enacted in response to concerns about the effect Federal regula- 
tions can have on small entities. Among other things, RFA prompts 
regulatory agencies to analyze the potential effects of the rules on 
those entities, consider alternatives to reduce the burden of those 
rules and ensure that small entities have an opportunity to partici- 
pate in the rule-making process. 

As you mentioned in your opening statement, Mr. Chairman, in 
response to congressional requests, we have reviewed RFA’s imple- 
mentation on many occasions over many years, going back to the 
early 1990’s. My bottom line today is that our prior reports have 
illustrated both the promise and the problems associated with RFA, 
with the recurring theme being the varying interpretations of 
RFA’s requirements by Federal agencies. Although some progress 
has undoubtedly been made to address issues we identified, the full 
promise of the Regulatory Flexibility Act may never be realized 
until Congress either clarifies terms and definitions in the act or 
provides an agency with the clear authority and the responsibility 
to do so. 

It is also important to keep in mind the domino effect that an 
agency’s initial determination of whether the Regulatory Flexibility 
Act is applicable to rule-making has on other statutory require- 
ments. These other requirements can include, for example, pre- 
paring compliance guides for small entities and periodically review- 
ing existing regulations. 

More specifically, unclear terms and definitions can affect the ap- 
plicability and effectiveness of regulatory reform requirements. We 
have frequently cited the need to clarify key terms in RFA, particu- 
larly — and this is the 800-pound gorilla, as it were — "the signifi- 
cant economic impact on a substantial number of small entities.” 
RFA’s requirements do not apply, as Mr. Sullivan mentioned, if an 
agency head certifies that a rule will not have that significant eco- 
nomic impact on a substantial number of small entities. 

However, RFA neither defines this key phrase, nor places respon- 
sibility on any party to determine it consistently across the Govern- 
ment. It is therefore not surprising that compliance with RFA has 
varied from one agency to another and that agencies have had dif- 
ferent interpretations of the act’s requirements. 
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We have examined 12 years of annual reports from the Office of 
Advocacy, basically Tom’s shop, and that these reports showed that 
compliance with RFA varied across agencies, within agencies and 
over time, a conclusion obviously shared by the Office of Advocacy 
in its own reports. 

We noted that some agencies have been repeatedly characterized 
as satisf3dng the requirements, but other agencies have been 
viewed as less compliant over time. 

One of the reasons for the agencies’ lack of compliance with the 
Regulatory Flexibility Act requirements is that the act did not ex- 
pressly authorize the SBA to interpret key provisions and did not 
require SBA to develop criteria for agencies to follow in reviewing 
their rules. 

It is important to note at this point that the Office of Advocacy’s 
2003 RFA compliance guide, while reiterating that the RFA does 
not define certain terms, nevertheless provides some suggestions 
for agencies on the subject. 

While the guidance and the associated training for agencies ap- 
pear to have been very helpful, the key will be the degree to which 
agencies effectively and consistently apply that guidance and that 
training. In that regard, none of us know whether or not yet the 
extent or if the guidance and training has really made a sub- 
stantive improvement in agencies’ efforts to clarify some of the 
longstanding confusion about RFA requirements. We believe addi- 
tional scrutiny and congressional monitoring of the RFA compli- 
ance may help to answer that question. 

Well, let me just conclude there and say once again that I appre- 
ciate the opportunity to testify on these important issues and obvi- 
ously would be pleased to take any questions you or Mr. Watt 
might have. 

[The prepared statement of Mr. Mihm follows:] 



21 


Prepared Statement of J. Christopher Mihm 


United States Governmeiit Accountability Office 


GAO 

Testimony 

Before the Subcommitte on Commercial 
and Administrative Law, Committee on 
the Judiciary, House of Representatives 

For Rcloasc on Dolivory 

Exi)e(U,e(] al. 1 lil^O aaru EDT 
Thursday, July 20, 2006 

REGULATORY 

FLEXIBILITY ACT 

Congress Should Revisit 
and Clarify Elements of the 
Act to Improve Its 
Effectiveness 


statement of J. Christopher Mihm 

Managing Director, Strategic Issues 


GAO 

Ae<»untsbillty * Integrity * Rsilabllity 


GAO-06-998T 



22 


GAO 


^ Kj 

*c«xintatilUlvlnteqt1lvRellat>l*tY 

Highlights 


Highlights of GAO-06-998T, a testimony 
before the Subcommittee on Commercial 
and Administrative Law, Committee on the 
Judiciary, House of Representatives 


REGULATORY FLEXIBILITY ACT 

Congress Should Revisit and Clarify 
Elements of the Act to Improve Its 
Effectiveness 


Why GAO Did This Study 

FtHieral regulation is one of the 
basic tools of govenunent used to 
impleinent pul)lic policy, in 1980, 
the Kegulatoiy Flexibility Act 
(RFA) was enacted in response to 
coiKtems about the effect tliat 
regulations can liave on small 
entilies, including small businesses, 
small governmental .jurisdictions, 
and cerlaui small not-for-profit 
organizations, (’ongress ameiuled 
RFA in 199(), an<l the President 
issueti Executive Order 13272 in 
2002, to strengthen rergiirements 
for agencies to <-(Husider the impact 
of their proposed rules on small 
entilies. However, concerns about 
the regulatory burden on small 
entities persist, prompting 
legislative proposals such as ll.R. 
682, the Regulatory Flexibility 
Improvements Act, which would 
amend RFA. 

At the recjuest of Congress, OAO 
has prepared many reports and 
testimonies reviewing the 
implementation of RFA and related 
policies. On the basis of that body 
of work, this testimony (1) 
provides an overview of the basic 
pur pose artd r eqirirements of RFA, 
(2) higiiliglUs the main 
impediments to tire Act’s 
implementation that (lAO’s reports 
identified, and (3) suggests 
elements of RFA that Congress 
miglil <!onsider amending to 
improve the effectiveness of the 
Act. GAO’s prior reports and 
testimonies contain 
recommendations to improve the 
inrplementation of RFA and related 
regulatory process requirements. 


www.gao.gov/cgi-bin/getrpt7GAO-06-998T. 

To view the full product. Including the scope 
and methodology, click on the link above. 
For more information, contact J. Christopher 
Mihm at (202) 512-6806ormihmj@gao.gov. 


What GAO Found 

RF'A established a principle that agencies should endeavor to fit their 
regulalofy requirements to the scale of small entilie.s. Among other l}iing.s, 
RFA requires regulatory agencies to assess the impact of proposed rules on 
small entities, consider regulatory alternatives tliat will accomplish the 
agencies’ objectives wliile minimizing the impacts on small entitles, and 
ensure that small entities have an opportunity to participate in the 
rulemaking process. F'urtlier, RF’A requires agencies to review existing rules 
within 10 years of promulgation that have or will have a significant impact 
on small entities to determine whether they should he continued without 
change or amended or rescinded to minimize their impact on small entities. 
RF’A also requires the Chief Counsel for Advocacy of 1 ho Small Business 
Administration (Office of Advocacy) to monitor agencies’ compliance. In 
response to Flxecutive Order 13272, the Office of Advocacy ptiblLshod 
guidance in 2003 on how to comply witli RF'A. 

In response to c;ongro,ssional requests, GAO reviewed agencies’ 
implementation of RF'A and related requiremeuis on many occrasions, with 
topics ranging from specific slalutory provisions to tlie overall 
implementation of RF'A. Generally, GAO found tlial llte Act’s results and 
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tlie problems associated with RF'A. On one liaiid, RF'A and related 
requirements clearly affected how federal agencies regulate and produced 
benefits, such as raising expectations regarding tlie analytical support, for 
proposed rules. However, GAO aLso found that compliance with RF'A varied 
across agencies, within agemnes, and over time. A recurring finding was that 
imcertaitities alxnit RF'A’s requirements and key terms, and varying 
interpretations by federal agencies, limited tlie Act's appliitation and 
effectiveness. 

GAO’s past work suggests that Congress might wish to review tlie 
procedures, definitions, exemptions, and otlier provisions of RF’A to 
determine whether changes are needed to belter achieve the purposes 
Congress intended. In particular, GAO’s reports indicate (hat the full 
promise of RF'A may never be realized until Congress revisits and clarifies 
elements of the Act, especially its key terms, or provides an agency or office 
with the clear authority and responsibility to do so. Attention should also be 
paid to the domino effect that an agency’s initial determination of whether 
RF'A is applicable to a rulemaking lias on other statutory requirements, such 
as preparing compliance guides for small entities and periodically reviewing 
existing regulations. GAO also believes tliat Congress should reexamine not 
Just RFA but liow all of tlie various regulatory refonn initiatives fit together 
and influence agencies’ regulatory actions. Recent developments, such as 
the Office of Advocacy’s RFA guidance, may help address some of tliese 
long-standing issues and merit continued monitoring by Congress. 
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Mr. Chairman and Members of the Subcommittee: 

I am pleased to be here today to contribute to your review of H.R. 682, the 
Regulatory Flexibility Improvements Act, and your continuing general 
agenda to review administrative law', process, and procedure issues. In niy 
statement tod^, I will sunimarize findings from our past body of work on 
the Regulatory Flexibility Act (RFA),‘ which H.R. 682 would amend, and 
related policies. Specifically, I will provide an overview of the basic 
purpose and requirements of RFA, highlight the main impediments to the 
Act’s implementation ttiat our w^ork identified, and suggest elements of 
RFA that Congress might consider amending to improve the effectiveness 
of the Act 

In brief, RFA was enacted in response to concerns about the effect that 
federal regulations can have on small entities. Among other things, RFA 
prontpts regulatory agencies to analyze the potential effects of their rules 
on small entitie.s, consider alternatives to reduce the burden of those rules, 
and ensure that small entities have an opportunity to participate in the 
rulemaking process. In response to congressional requests, we have 
review'ed RFA's implementation on many occasions over the years. Our 
reports illustiated both the promise and the problems associated with the 
Act, with a recurring theme being tlie varying interpretations of RFA’s 
requirements by federal agencies. Aititough some progress has been made 
to address issues we identified, the Ibll promise of RFA may never be 
realized until Congress clarifies key terms and definitions in The Act, such 
as “a substantial munber of small entities,” or provides an agency or office 
with the clear authority and responsibility to do so. It is also important to 
keep in mind the domino effect that an agency’s initial determination of 
whether RFA is applicable to a mlentaldng has on other statutory 
requirements, such as preparing compliance guides for small entities and 
periodically reviewing existing regulations. 


'5 U.S.C. §§ 601-612. 
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RFA and Related 
Requirements Are 
Intended to Promote 
Attention to 
Regulations’ Effects 
on Small Entities 


In September 1980, RFA was enacted in response to concerns about the 
effect that federal regulations can have on “small entities,” defined by the 
Act as including small busine&ses, small governmental jurisdictions, and 
certain small not-for-profit organizations. As we have previously noted, 
small businesses are a significant par t of the nation’s economy, and small 
governments make up the vast majority of local governments in the United 
States.^ How'ever, there have been concerns that these small entities may 
be disproportionately affected by federal agencies' regulatory 
requirements. RFA established the principle that agencies should 
endeavor, consistent with the objectives of applicable statutes, to fit 
regulatory ai\d informational requirements to the scale of these small 
entities. 

RFA requires regulatory agencies — including the independent regulatory 
agencies — to assess the potential impact of their niles on small entities. 
Under RFA, an agency must prepare an initial regulatory flexibility 
analysis at the time a proposed rule is issued unless the head of the agency 
determines that the proposed rule would not have a “significant economic 


Federal regulation is one of the basic tools of government. Agencies issue 
thousands of rules and regulations each year to implement statutes 
enacted by Congress. The public policy goals and benefits of regulations 
include, among other things, ensuring that wor kplaces, air travel, foods, 
and drugs are safe; that the nation's air, water, and land are not polluted; 
and that the appropriate amount of tax is collected. The costs of these 
regulations are estimated to be in the hundreds of billions of dollars, and 
the benefits estimates are much higher.^ Given the size and impact of 
federal regulation, Congresses and Presidents have taken a number of 
actions to refine and reform the regulatory process within the past 25 
years.'" 


"The Office of Management, and Budgt^. reported that the estimated quantified and 
iiioiieli/ed annual benelils of the major federal regiilalioris il reviewe<j rn>[n Oclober UH15 
tliioiigh September 2005 range from $94 billioti to $449 bUlion, wliile estimated aimual 
cosls nuige fnmiSa? billion to $44 billion. See Offire of MunagertienI, and Riidgel, Dnifl 
200C} Reporl (o O/tufiTss <m Uw. CasV-s <uid lknii:fils of Rf ijiilal.UiUK (Washinglon. 

n.C.; April 2()0(>). 

■'Scx; (lAO, Reyultilm-y Rt'Jhnri-: Rrior Reviews of i'ednyil lif:giilalory f'lrirt’ss IniJ.iol.iri's 
Reveal Opporlunilies /cwLiiprovcmenls, GAO-Od-IKIGT (Wiisliiiigloii, E).C.: .July 27, 2005) 
foisramiiary descriptions of m^jor regulatory ref onn initiatives mirilemented since 1980. 

\iAO. ReffulcUoty Reform: IniplenieiUulion of Ihe SvuiU Bus/ ness Adcocuey Review Futtel 
Requirements, G.\0/GCiD-98^ CWashingtoii, EtC.: Mar. 18, 1998). 
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impact upon a substantial number of small entities.”^ Further, agencies 
must consider alternatives to their proposed rules that will accomplish the 
agencies’ objectives while minimizing the impacts on small entities. The 
Act also requires agencies to ensure that small entities have an 
opportunity to participate in the rulemahing process and requires the 
Chief Counsel forAdvocacy of the Small Business Administration (Office 
of Ath'ocacy) to monitor agencies’ compliance. Among other things, RFA 
also requires regulatory agencies to review, within 10 years of 
pronuilgation, existing rules that hav'^e or will have a significant impact on 
small entities to determine whether they should be continued without 
change or amended or rescinded to minimize their impact on small 
entities. 

Congress amended FIFA with the Small Business Regulatory Enforcement 
Fairness Act of 1996 (SBREFA). SBREFA made certain agency actions 
under RFA judicially reviewable. Other provLsions in SBREFA added new 
requirements. For example, SBREFA requires agencies to develop one or 
more compliance guides for each final rule or group of related final rules 
for which the agency i.s required to prepare a regulatory flexibility 
analysis, <md it requires agencies to provide small entities with some form 
of relief from civil monetary penalties. SBREFA also requires the 
Environmental Protection Agency (EPA) and tlte Occupational Safety and 
Health Administration to converte advocacy review panels before 
publishing an initial regulatory flexibility analysis. 

More recently, in August 2002, President George W, Bush issued Executive 
Order 13272, w’hich requires federal agencies to establish written 
procedures and policies on how they would measure the impact of their 
regulatory proposals on small entities and to vet those policies with the 
Office of Advocacy. The order also requires agencies to notify the Office of 
Advocacy before publishing draft rules expected to have a significant 
small business impact, to consider its written comments on proposed 
rules, and to publish a response with the final rule. The order requires the 
Office of Advocacy to provide notification of the requirements of the Act 
and training to all agencies on how' to comply with RFA. The Office of 


RFA goiiorally only whore iiolioo and oornriK'nl nikunaking iindcT lh(' 

Ailiiiinisiralivc Procedure Ael (APA) is rcqiiiirxl. VMieii promulgaliiig a fiiuJ rule, ageiieies 
iiMisI also j>ro£Kirc a final R^iilalory riexihilil.y aiia.ly.sis unless I he agi'tiey Inids lhal I h<; rule 
wiD iiol liave a signilieaiil oeoiioniie iiiipael oria subsliuiliiil luuuber of situdl ciililies. 

% U.S.C. § 601 note. 
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Advocacy published guidance on tl\e Act in 2003 and reported training 
more than 20 agencies on RFA compliance in fiscal year 2005. ' 


GAO Reviews Found 
that Varying 
Interpretations of 
RFA Requirements 
Hampered Effective 
Implementation of the 
Act 


In response to congressional lequests, we have re\iewed agencies' 
implementation of RFA and related requirements on many occasions over 
the years, with topics ranging from specific statutory provisions to the 
overall implementation of RFA.- Generally, we found that the Act's overall 
results and effectiveness have been mixed. This is not unique to RFA; we 
found similar results when reviewing other regulatory reform initiatives, 
such as the Unfunded Mandates Reform Act of 1995.^ Our past reports 
illustrated both the promise and the problems associated with RFA. RFA 
and related requirements have clearly affected how federal agencies 
regulate, and we identified important benefits of these initiatives, such as 
increasing attention on the potential impacts of rules and raising 
expectations regarding the analytical support, for proposed rules. 
However, a recurring theme in our findings was that uncertainties about 
RFA’s requirements and varying interpretations of those requirements by 
federal agencies limited the Act’s application and effectiveness. 


Some of the topics we reviewed, and our main findings regarding 
impediments to RFA’s implementation, are illustrated in the following 
examples: 


We examined 12 years of annual reports from the Office of Advocacy 
and concluded that the reports indicated variable compliance with RFA 
across agencies, within agencies, and over time — a conclusion tltat the 
Office of Adv'ocacy also reached in subsequent reports on 
implementation of RFA (on the 20th and 25th anniversaries of RFA's 
enactment)."^' We noted that some agencies had been repeatedly 
characterized as satisfying RFA requirements, but other agencies were 


'See r.S. Small Husinef» Administi'alion, Office of Advocacy, A (ruidr f or Gorifmjndnt 
AgumrUis: U) (.^jvipl.y vri-lh Uuf Ri'gulaUny f'li'rifiUily Act (Washiiiglon, Mav 

200:}). 

A list of rRlaled (tAOpnxJucIs ii{>t>eai's al Iheerid of I his sla letrieiil . 

-'2 I '.S.C. §§ I,T(II-I,’i7l. Soc G.AO, F(Mh;rtil litdniiakiinj FcusI AV inns nml 

Eituteying Trends Suggest Issues IhaiMeril Coityi'vssional Allf iilniii ' '' n* _ T 

(Wa^iir^on, D.C.: Nov. 1, 200-5) and aACM)r)-9.:^>'r. 

^^‘StxQAO.Kegulolot'y IlexibiiilyAcL' Status of Agencies' Contplntiir I vi i ' i, I 

(Washir^on, D.C.: Apr. 27, 1991). 
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consistently viewed as recalcitrant. Agencies' performance also varied 
over time or varied by offices within tire agencies. We said that one 
reason for agencies’ lack of compliance with RFA requirements was 
that the Act did not e3q)ressly authorize the Small Business 
Administration (SBA) to interpret key pro\1sions and did not require 
SBA to develop criteria for agencies to follow in reviewing their rules. 

We examined RFA implementation with regard to small governments 
and concluded that agencies w'ere not conducting as many regulatory 
flexibility analyses for small governments as they might, largely 
because of weaknesses in the Act.“ Specifically, we found that each 
agency we review^ed had a different interpretation of key RFA 
provisions. We also pointed out that RFA allowed agencies to interpret 
whether their proposed rules affected small governments and did not 
provide sufficiently specific criteria or definitions to guide agencies in 
deciding whether and how to assess the impact of proposed rules on 
small governments. 

We review'ed implementation of sinall business advocacy review panel 
requirements under SBREFA and found that the panels that had been 
convened w’ere generally well received.^ However, we also said that 
implementation was hindered — specifically, that there was uncertainty 
over whether panels should have been convened for some proposed 
rules — by the lack of agreed-upon governmentwide criteria as to 
whether a rule has a significant Impact. 

We examined other related requirements regarding agencies’ policies 
for the reduction and/or w'aiver of civil penalties on smitll entities and 
the publication of small entity compliance guides."’ Again, w-e found 
that implementation varied across and within agencies, with some of 
the ineffectiveness and inconsistency traceabie to definitional 
problems in RFA. All of tlie agencies' penalty relief policies that we 
reviewed were within the discretion that Congress provided, but the 


See (tAO. Rtyul4il(yi'y ntsrihility Act: /nkemr>.l W<>nkH<'ss<'s May lA fiiil. ILv t .isqI'iiInttsKjnr 
l«(Washiiigl<>n, l).(:.;.)Hri. 11, 1991). 

'^See (tAO. Retpdfitory Ri^omi: Implementa^un of the Small Husinaxx Aduomr.y Reuinir 
Rand Requirements, r.Aiy-'Kii) CW;ishiiigM)n,, D.C.: Mar. IH, 1998). 

’’’Scc (j AO, Reguloloty Reform: ImplentetUalion ofSel-fcledAyencifs' CicU FenuUy Relief 
Polimes for Small Entities, GAOOl 2S(» CWashington, D.C:.: Feb. 20, 2001), aiidEegidafon/ 
Reform: Compliance Guide Requirement Has Had Little Effect on Agency Practices, 
GAO-02 172 (Wastiington, D.C.: Doc. 28, 2001 ). 


Page. 5 


GAO-06-lbt8T 



28 


policies \'aried considerably. Some policies covered only a portion of 
agencies’ civil penalty enforcement actions, and some provided small 
entities with no greater penalty relief than large entities. The agencies 
varied in how' key terms were defined. Similarly, we concluded that the 
requirement for small enfily compliance guides did not have much of 
an impact, and its implementation also v'^aried across, and sometimes 
within, agencies. 

• UFA is unique among statutory requirements with general applicability 
in having a provision, under section 610, for the periodic review of 
existing rules. How^ever, it is not clear that this look-back provision in 
UFA has been consistently and effectively implemented. In a series of 
reports on agencies' compliance with section 610, we found that the 
required reviews were not being conducted. *■* Meetings with agencies to 
identify wiiy compliance was so limited revealed significant differences 
of opinion regarding key terms in RFA and confusion about what was 
required to determine compliance with RFA. At the request of the 
House Committee on Energy and Commerce, we have begun new work 
examining the subject of regulatory agencies' retrospective reviews of 
their existing regulations, including those undertaken in response to 
Section 610, and will report on tlie results of this engagement in the 
future. 

We have not yet examined the effect of Executive Order 13272 and the 
Office of Advocacy's subsequent guidance and training for agencies on 
implementing RFA. Therefore, we have not done any evaluations that 
would indicate whether or not those developments are helping to address 
some of our concerns about the effectiveness of RFA. 


Key Terms and 
Provisions of RFA 
Should Be Revisited 
and Clarified 


While RFA has helped to influence how agencies regulate small entities, 
we believ'e that the full promise of the Act has not been realized. The 
results from our past w'ork suggest that the Subcommittee might wish to 
review the procedures, definitions, exemptions, and other provisions of 
RFA, and related statutory requirements, to detennine whether changes 
are needed to better achieve the purposes Congress intended. The central 
theme of our prior findings and recommendations on RFA has been the 
need to revisit and clarify elements of the Act, particularly its key terms. 
Although more recent developments, such as the Office of Advocacy’s 


See, lor example, (iAO, I{tyvlai<rry I'JeaUnlily Acl: Agenoi>:s ‘ InU'rprelalio ns of Heciew 
Requirements Vary, GAQ-'C!GI>-9!)-'-5 (W'aduugton, I).C^: Apr. 2, 1909). 
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detailed guidance to agencies on RFA compliance, may help address some 
of these long-standing issues, current legislative proposals, such as H.R. 
682, make it clear that concerns remain about RFA's effectiveness — for 
example, that agencies are not assessing the impacts of their rules or 
identifying less costly regulatory approacthes as expected under RFA — and 
the impact of federal regulations on small entities. 

Unclear terms and definitions can affect the applicability and effectiveness 
of regulatoiy reform requirements. We have frequently cited the need to 
clarify the key terms In RFA, particularly “significant economic impact on 
a substantial number of small entities.“ RFA's requirements do not apply if 
an agency head certifies that a rule will not have a “significant economic 
impact on a substantial number of small entities, “ However, RFA neither 
defines this key phrase nor places clear responsibility on any party to 
define it consistently across the government, It is therefore not surprising, 
as I mentioned earlier, thiU we found compliance with RFA varied from 
one agency to another and that agencies had different interpretations of 
RFA’s requirements. 

We have recommended several times that Congress provide greater clar ity 
concerning the key terms and provisions of RFA and related requirements, 
but to date Congress has not acted on many of tltese recommendations. 
The questions that remain unresolved on tltis topic are numerous and 
varied, including: 

• Does Congress believe that the economic impact of a rule should be 
measured in terms of compliance costs as a percentage of businesses’ 
annual revenues, the percentage of work hours available to the firms, 
or other metrics? 

• If so, what percentage or other measure would be an appropriate 
definition of “significant?" 

• Should agencies take into account the cumulative impact of tlieir rules 
on small entities, even within a particular program area? 

• Should agencies count the impact of the underlying statutes when 
determining whether their rules ha^’e a significant impact? 

• What should be considered a “rule” for purposes of the requirement in 
RFA that agencies review rules with a significant impact within 10 
years of their promulgation? 
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• Should agencies review rules that had a significant impact at the time 
they w'ere originally published, or only those that currently have that 
effect? 

• Should agencies conduct regulatory flexibility analyses for rules that 
have a positive economic impact on small entities, or only for rules 
with a negative impact? 

It is worth noting ttiat the Office of Advocacy's 2003 RFA compliance 
guide, while reiterating that RFA does not define certain key terms, 
nevertheless provides some suggestions on the subject. Citing parts of 
RFA's legislative history, the guidance indicates that exact standards for 
such definitions may not be possible or desirable, and that the definitions 
should vary depending on the context of each rule and preliminary 
assessments of the rule’s impact. For example, the guidance points out 
that “significance” can be seen as relative to the size of a business and its 
competitors, among other things. However, the guidance does identify 
factors that agencies might want to consider when making RFA 
determinations. In some ways, this mirrors other aspects of RFA, such as 
section 610, where Congress did not explicitly define a threshold for an 
agency to determine whether an existing regulation should be maintained, 
amended, or eliminated but rather identified the factors that an agency 
must, consider in its reviews.''' We do not yet know whether or to what 
extent the guidance and associated training has helped agencies to clarify 
some of the long-standing oonfiLSion about RFA requirements and terms. 
Additional monitoring of RFA compliance may help to answer that 
question. Congress might also want to consider whether the factors that 
the Office of Advocacy suggested to help agencies define key terms and 
requirements are consistent with congression;il intent or would benefit 
from having a statutory basis. 

I also want to point out the potential domino effect of agencies’ 
determinations of w'hether or not RFA applies to their rules. This is related 
to the lack of clarity on key terms mentioned above, the potential for 
agencies to waive or delay analysis under RFA, and the limitation of RFA’s 


'*ln (‘onduH.ing Iheir rwviews of exisliiig niles iiinier stM’l.ion filO, ngencips H.re lo consider 
llic Tollowii^ faclors: (1) llic conLiniiiiig need Cor (he rule; (2) (lie iiainre oJ'coitipJiiiiits ur 
('oinineiils retreivetl eoriceniing (he rule Trom (he public; (3) (lie coinplexily of (he rule; (4) 
llie exicnl lo wiiieii llic rule overlaps, duplienles, or eonJlicls willi oilier ledcral ruJes ;uid, 
to the extent feasible, with state and local govenmieiit lules; and CS) the length of time 
siiiee llic rule has been evalualcd or Ihc dc^jree (o wtiicli leeluiologj', eeoiioinie eoiiditioiis, 
or other factors have changed since adoption of the nde. 
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applicability to only rules for which there was a notice of proposed 
rulemaking. The impact of an agency head's determination that RFA is not 
applicable is not only that the initial and final regulatory flexibility 
analyses envisioned by the Act w'ould not be done, but also that other 
related requirements would not apply. These requirements include, for 
example, the need for agencies to prepare small entity compliance guides, 
convene SBREFA advocacy panels, and conduct periodic reviews of 
certain existing regulations. VVTiile we recognize, as provided by the 
Administrative Procedure Act, that notices of proposed nilemaking are not 
always practical, necessary, or in the public interest, this still raises the 
question of whether such exemptions from notice and comment 
rulemaking should preclude future opportunities for public participation 
and other related procedural and analytical requirements. Our prior work 
has shown that substantial numbers of rules, including major rules (for 
example, those with an Impact of $100 million or more), are promulgated 
without going through a notice of proposed rulemaking.'** 

VVe also believe it is important f<jr Congress to reexamine, not just RFA, 
but how all of the various regulatoiy reform initiatives fit together and 
influence agencies’ regulatory actions. As I previously testified before this 
Subcommittee, we have found the effectiveness of most regulatory reform 
initiatives to be limited arid that they merit congressional attention.^' In 
addition, we have stated that this is a particularly timely point to 
reexamine the federal regulatory framework, because significant trends 
and challenges establish the case for change and the need to reexamine 
the base of federal government and all of its existing programs, policies, 
functions, and activities.'" 

Our September 2000 report on EPA’s implementation of RFA illustrated 
the importance of considering the bigger picture and interrelationships 
between regulatory reform initiatives. On the one hand, we reported 
about concerns regarding the methodologies EPA used in its analyses and 


“See. foTfixample. <tA(), Fedemt Ride^nakitig: Oftm /‘iMiskiid Final Actions 

Wilhovl Ridtts, {iAO/iiCU) 9H-L>3; CWasiiinsloii, .Aug. ,3), 1998). 

'"Scc GKO, 21sl Century CltuUenges: Beexumining Ihe Duse ofllw Ft^dvral Goveritmeiil, 
GA.O-0-'3-325SP ( Washn^on, D.C. : February 2005) and CtAC>-05-r;>!<,!T. 

^^Scc GAO, Kegulolot'y kle-vibUily AcU Impleme-nlalion i7i EFA Prognim Offices and 
Proposed Lead Rule, CACvGGI>b*M€C?CWadungton, D.C.: Sept. 20, 2000). 
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its conclusions about the impact on small businesses of a proposed rule to 
lower certain reporting thresholds for lead and lead compounds.'" The 
bigger picture, though, wras our finding that after SBREFA took effect 
EPA's four major program offices certified that almost all (96 percent) of 
their proposed rules would not have a significant impact on a substantial 
number of small entities. EPA officials told us this was because of a 
change in EPA’s RFA guidance prompted by the SBREFA requirement to 
convene an advocacy review panel for any proposed rule that was not 
certified. Prior to SBREFA, EPA’s policy was to prepare a regulatory 
flexibility anal.>«is for any rule that the agency expected to have any 
impact on small entities. According to EPA officials, the SBREFA panel 
requirement made continuation of the agency’s more inclusive RFA policy 
too costly and impractical. In other words, a statute Congress enacted to 
strengthen RFA caused the agency to use the discretion permitted in RFA 
to conduct fewer regulatory flexibility analyses.^' 

In closing, I w'ould reiterate that we believe Congress should revisit 
aspects of RFA and that our prior reports have indicated ample 
opportunitie.s to refine the Act. Despite some progress in implementing 
RFA jmd other regulatory reform initiatives since 1980, it is clear from the 
intn)duction of H.R. 682 and related bills that Members of Congress 
remain concerned about the impact of regulations on small entities and 
the extent to which the rulemaking process encourages agencies to 
consider ways to reduce the burdeas of new and existing rules, while still 
achieving the objectives of the underlying statutes. 


Mr. Chairman, this concludes iny prepared statement. Once again, I 
appreciate the opportunity to testify on these impor tant issues. I would be 
pleased to address any questions you or other Members of the 
Subcommittee might have at this time. 


'”Er’A liad certified that tiie proposed n.Je would not have a significant impact and, 
therefore, did not. trigger RhW’s analytical and p»x>cedu?al ret|i]irenients. Although w'e raised 
qiiesttons, we concluded tliat the anafertic methods that EF'A's program office used in its 
original and revised economic analysis, as well as the ooTiclusions the office drew' a.s a 
n^iill of those analysts, wen; within (ii<; discrclion providcxl by hoi h 1JI'','\ and EFA 
guidance. 

■^We made no new retromntendalions in (TAO/GGI.M-'it-LWJl, hut we referred lo our])ri()r 
recoitunciidalioiis, itotir^ lhat clarifying wtuit Congres-s nil ends liie term '‘sigiiiiic;mL 
cconomie impact on a substantial nmnbcc of snudl entities " to mean would mahe the 
iiiipleiiKuilatioii of RFA more coiisislcjil and help to prev ent eoiieerns aboul liow agencies 
arc implcTiKTttii^ the Act 
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Contact and. additional information is needed regarding this testimony, please 

contact J. Christopher Mihm, Managing Director, Strategic Issues, on (202) 
Acknowledgements 512-68O6 or at nulmij@gao.gov. Tim Bober, Jason Dorn, Andiea Le\nne, 
Latesha Low, Joseph Santi^o, and Michael Volpe contributed to this 
statement. 
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Mr. Cannon. Thank you, Mr. Mihm. We are actually sort of on 
a roll here. We had two people finish before the yellow light. 

Mr. Mihm. We take your guidance, sir. 

Mr. Cannon. I think you did this before, Mr. Mihm. Welcome 
back. 

Mr. Shull, you are recognized for 5 minutes. 

TESTIMONY OF J. ROBERT SHULL, DIRECTOR OF 
REGULATORY POLICY, OMB WATCH, WASHINGTON, DC 

Mr. Shull. Thank you very much, and thank you, Mr. Chairman 
and Mr. Watt, for having me before you to talk about this really 
important issue. 

I want to start from the simple proposition that no agency is in 
the business of producing regulations for the sake of producing reg- 
ulations. We ask our agencies to produce regulations to protect the 
public, to protect all of us who are breathing the air, drinking the 
water, all of the men and women of America who have to work for 
a living and go to a job where they want to be safe and healthy. 

And small businesses, like all businesses, contribute to the haz- 
ards that we face, when we are breathing the air, drinking the 
water, going on the job, driving on the highways. And it really 
doesn’t matter to all of us, to someone who is breathing dirty air 
or drinking poisoned water, whether the hazards that we are sud- 
denly experiencing have been put there into our environment by 
small businesses or large businesses. 

But I also want to start from the proposition that small busi- 
nesses want to be good corporate citizens, and that the best inten- 
tion for helping small businesses and recognizing the fact that 
small businesses do face a different kind of hurdle than their larger 
counterparts when trying to comply with regulations, might need 
some assistance. But that the answer isn’t to give them a free pass 
in any way, that the answer isn’t to burden the agencies whose job 
it is to protect the public, but rather to help small businesses com- 
ply- 

We did hear that regulations have produced some costs for the 
economy and for the businesses who have to comply with them, but 
I think we also have to recognize that the benefits of regulation 
have been extraordinary. I mean, you can even look and measure 
in terms of I.Q. points when we took out lead from gasoline and 
now that kids aren’t breathing that lead in from the air. You can 
see the measurable benefits, and that is one of many, many exam- 
ples. 

I also want to recognize that, although the Reg Flex Improve- 
ments Act that we are looking at today has a lot of concerns about 
regulation and whether or not they are hindering the competitive- 
ness of American business in the global marketplace, that the eco- 
nomics literature out there just doesn’t support the case that in 
America our regulations are somehow hindering our businesses 
from competing. 

You can look at evidence of, say, plant location decisions. When 
we have environmental regulations, do plants that manufacture 
goods suddenly move to areas where there are less stringent envi- 
ronmental regulations? Or you can look at the trade flows: when 
environmental regulations become more stringent, do pollution-in- 
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tensive goods start coming in from developing nations to developed 
nations? And that link just hasn’t been shown. 

And because of that concern, we really think that there is no 
basis for the Reg Flex Improvements Act that we are looking at 
today. And I am concerned that it will really hinder the agencies 
from doing the good job that they are doing of protecting the peo- 
ple. I am concerned that the analysis itself that agencies have to 
perform under the Reg Flex Act will become more burdensome. 

I mean, already, there is a signal in the bill that a succinct state- 
ment is not enough, that we have to have a very detailed expla- 
nation. The burden will increase through the scope of it. It would 
no longer apply just to rule makings that go through the APA no- 
tice and comment process, but now it would also apply to guidance 
documents, general policy statements, interpretive rules, and land 
management plans, that the periodic re-reviews of rules under the 
Reg Flex Act, which were for 10-year reviews of rules found to have 
a SEISNOSE, a significant economic impact on a substantial num- 
ber of small entities. Since the Regulatory Elexibility Act went into 
effect, that those now go back to all the rules on the books, even 
the rules that we know, like the ban on lead in gasoline, just are 
incredibly important, proven protections. 

We are also concerned about SBREEA panels now applying not 
just to EPA and OSHA rules, which we think were bad enough — 
it is giving business interests a first bite at the apple for those 
rules, but also applying to a significant number of other rules. We 
are also concerned about the SBA Office of Advocacy being put in 
a compromised position: if it is given regulatory authority over im- 
plementing the new requirements of the Reg Elex Improvements 
Act, that will compromise their role as an independent voice of 
small business. 

And we think that there is a better way. We have outlined some 
in our prepared statement, and I would like to offer a more com- 
plete version of that statement for the record after this hearing. 

[The prepared statement of Mr. Shull follows:] 
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Thank you for the opportunity to testify before you today. I am Robert Shull, Director of 
Regulatory Policy for 0MB Watch. OMB Watch is a nonprofit, nonpartisan research and advocacy 
center promoting an open, accountable government responsive to the public’s needs. Founded in 
1.983 to remove the veil of secrecy from the White House Office of Management and Budget, OMB 
Watch has since then expanded its focus beyond monitoring OMB itself. We currently address four 
issue areas: right to know and access to government information; advocacy rights of nonprofits; 
effective budget and tax policies; and the use of regulatory policy to protect the public. 

We are very concerned about the bill being discussed here today, H.R. 682, The Regulatory 
Flexibility Improvements Act.’ While H.R. 682 purports to address the burdens faced by small 
businesses, the bill will only serve to further drown regulatory agencies in needless analysis, preventing 
them from promulgating and enforcing the regulations created to protect working families. More 
effective avenues exist to help alleviate the burden on small businesses while ensuring that workplace, 
environmental, and civil rights protections stay intact. 

I. The Regulatory Flexibility Improvements Act is overly broad and 
will result in wasted public resources and reduced public 
protections. 

The Regulatory Flexibility Improvements Act amends the Regulatory Flexibility Act by 
requiring federal agencies to conduct comprehensive analyses of the impacts of federal rules on small 
businesses. The bill would effect substantial changes from current law, by 

1. Expanding the RFA’s coverage to include all regulations on the books, even long- 
proven safeguards such as the ban on lead in gasoline; 

2. Inviting paralysis by analysis, by requiring agencies to examine both direct and indirect 
effects of the regulations; 

3. Expanding the scope of the REA to include agency guidance documents, human 
services rules and land management plans; and 

4. Dramatically expanding the scope of rules subject to SBREEA panels. 
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This far-reaching proposal could have devastating effects, calling into question longstanding 
health, safety and environmental protections while needlessly burdening agencies and squandering 
agency resources. Specifically, the bill will do the following: 

A. Wastes agency resources on highly speculative assessments. 

I'hc bill requires agencies ro examine not only direct effects, which are currently assessed under 
rhe RFA, bur also indirect effeers. Agencies face substantial difficulties in attempring ro calculate 
indirect effects. In fact, agency representatives at a recent Senate roundtable suggested this analysis 
would he so speculative as to be useless for poUcymakers. I'hc courts have consistently held that IkFA 
does not impose an obligation on agencies to analyze indirect economic effects on entities it does not 
regulate. Requiring consideration of indirect economic effects would drown agencies in burdensome 
and highly speculative analyses and paperwork that would impede their ability to promulgate needed 
protections, such as protections for workers against exposure to deadly chemicals, like crystalline 
silica. 

B. Burdens agencies with redundant and unnecessary analysis. 

The bill also requires reviews of all existing 10-year old rules affecting small business. 'I'liese 
look-back studies needlessly spend staff time and money to re-justif>' iinportantand proven health and 
environmental safeguards, such as airbag safety standards in ears or food safety inspections chat 
prevent against foodborne pathogens like e-coli or listeria. These look-back studies would add to the 
lengthy regimen of regulatory assessments already performed by agencies, including those required 
under Executive Order 12866, rhe Paperwork Reduction Act, the Unfunded Mandates Reform Act, 
and the National Environmental Policy Act, among others. The bill also expands the scrape of rules 
subject to the Regulatory Flexibility Act by including anicndnicnts to land management plans, rules 
affecting Indian tribes, IRS recordkeeping requirements, and rogiilation.s governing grants to state and 
local governments, as well as agency guidance documents. 


C. Threatens valuable protections. 


Expanding RFA analysis to include look-backs and indirect effects could put longstanding 
protections in jeopardy. Agencies w'ould be forced to rc-justify proven regulatory safeguards such as 
lead in gasoline or arsenic in rhe drinking water. Industry advocates have already singled out EPA’s 
ambient air quality standards for life-threatening soot and smog as a primary reason for expanding 
regulatory flexibility analysis to include indirect effects. H.R. 682 also extends analytical burdens to 
a whole new universe of public protections — human services rules, such as those protecting abused 
and neglected children in federally-funded child welfare programs — by including nonprofits in the 
definition of small entities and expanding the scope of the RFA to regulations governing grams to state 
and local governments. 
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D. Puts corporate special interests ahead of the public interest. 

H.R. 682 gives corporate interests an even greater advantage in the regulatory process by 
giving the head of the Small Business Administration’s Office of Advocacy a preview of proposed rules 
before they arc published in the Federal Register and increased oppt>rtunities to intervene in the 
process. Currenr law requires EPAand OSHA to submit draft rules to panels of business lobbyists, and 
a section of this bill would expand these preview opportunities to all agencies. An additional section 
would actually give SRA’s Office of Advocacy the power to write regulations governing all agencies’ 
compliance with the Regulatory Flexibility Act. Given that Advocacy is a taxpayer-funded voice for 
business interests, this provision is particularly troubling. 


II. Regulation does not always harm U.S. competitiveness and 
may actually improve it. 

Burdensome anti-regulatory measures like H.R. 682 arc born out of the idea that regulation 
will drive small American companies out of business. I'hc real scholarly evidence, however, refutes 
this claim. While the business community’ may be hampered in competing in global trade, regulation 
is not at fault. 1 he business community, however, has nothing to gain by publicizing the real reasons 
for its difficulties, such as lower wages paid in other countries with w'hich we now have self-destructive 
free trade agreements. The idea that regulation causes competitive decline is the product not of 
careful scholarship but, rather, of a multi-million dollar public relations campaign. 

These criticisms of regulation are insufficient for four reasons: 

(A) Resulalorv safeguards produce sknifkani bene fils for ihe Public. Citations to the high 
cost of regulation do not establish that regulation is unwarranted because they 
completely ignore what we gain from these expenditures. Protecting people and the 
environment may cost a lor of money, but it also produces far larger benefits. In fact, 
even the Office of Management and Budget, which is a main proponent of the idea 
that regulations arc too costly, nonetheless reports every year that regulation in the 
United States generates aggregate benefits that greatly exceed the cost of the federal 
regulations.^ 

(B) Not all costs have the same moral or ethical value. Some regulatory costs represent 
the cost to indusTry of doing what it should have done as a good corporate citizen in 
the absence of regulation. For example, stunning new evidence reveals that U.S. 
automakers misled the government and the public for years by claiming that the 
strength of vehicle roofs is unrelated to the serioius injuries sustained when vehicles 
crash and roll over. According to induj>try documents, Ford denied this link even 
though its Volvo subsidiary had conducted researdi demonstrating that strengthening 


1. See 2006 Draft Report on the Costs and Benefits of Federal Regulation, (available on-line at 
<http://\\'\\'\v.whitchousc.gov/OMB/inforeg(reportV2006_draft_cost_bencfit_report.pdf > Previous reports on the costs and 
benefits of regulation available at <http;//www.whitehouse.gov/OMB/inforcg/regpol-rcports_congrcss.html>). 
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car roofs and orher improvements are the key tc) preventing injuries and saving lives 
in rollover crashes/ If and when the National Highway Traffic Safety Administration 
issues a rule to safeguard against vehicle roofs caving in during rollover crashes, the 
cost to the automakers of complying will mean little if it is not offset by the profits 
earned during the period that the automakers knew of the need for stronger roofs but 
failed to do anything about it. 

(C) estimates are overblown. Moreover, many claims about regulatory costs are 

suspicious because they rely on cost estimates that come from industry sources rhar 
have an incentive to overstate the costs for regulatory and public relation purposes. 
According to a recent influential study, 

ex ante cost estimates have usually been high, sometimes by orders of 
magnitude, when compared to actual costs incurred. This conclusion 
is nor at all surprising in light of the strategic environnienT in which the 
predictions are generated. In preparing regulatory impact assessments 
for proposed rules, agencies are heavily dependent upon the regulated 
entities for information about compliance costs. Knowing that the 
agencies are less likely to iitjpose regulatory options with high price 
tags (or to support theit> during the review process), the regiilatees 
have every incentive to err on the high side.^ 

One particular estimate of costs, the discredited Crain and Hopkins study 
commissioned by the Small Business Administration, is significantly overblown.*^ For 
example, the familiar estimates that the manufacturing sector in 2000 “shouldered 
$ 147 billion of the $497 billion onus of environmental, economic, workplace, and tax- 
compliance regulation”^ suffer die same problems just discussed and acmally magnify 
those errors significantly, based on the assumption that regulatory compliance costs 
should he doubled to account for industry’s public relations campaign against 
regulatory protections and the expenses of lobbying this very Congress.'^ 


2. i^ee Press Release. Public (atireii. “New Report on Auto Industr)' Data Shows Automakers Misled NH rs.'\ and 
Public When Denying Link Between Roof Strength and Injuries” (Mar. 30, 2005) (available on-line at 
<hrrp://www.cirizen.org''pressroom/release.cfm?lD=1909>). 

3. Thomas (L McGarity & Ruth Ruttcnbci^ Counting the Cost of Health, Safely Environmental Regulation . 
80 Tex. L.Rhv. 1997, 1998 (2002). 

4- See W. lvL\RK CRiiix Sc TiioMis D. Hopkdcs, The Impact of Regulatory Costs ox Sxlvll hTR.\is (Office of 
Advocacy, Small Business Admin. RFP No. SBAHQ-OO-R-0027) (2001). 

5- l esrimony of Nafionat Assoc’n of MsiDuh.Hearitigon Impaet of Regulations on U.S. Manufacturing Before the 
House Suheomm. on Reg. Affairs, House Comm. <»/ Gov't Reform, 10,9th Cong. (April 12, 200.5), at 5 (citing Ck.AIN & 
Hoi’KIN's, supra note 1 1 , at 27 Thl.,9A). 


6. See Ckaix & Hol’KINS, supra note 11, at 10. 
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(D) Clompluince costs are so minuscule that they have minor competitive consequences. 
Finally, and most importantly for these purposes, regulation cannot be blamed for a 
decline in competitiveness or other economic ills because compliance costs are only a 
very small percentage of total value of the shipments made by mamifactnrers. On the 
basis of data from the World Bank, Professor Kevin (iallaghcr of Boston University 
finds the “sum of all marginal pollution abatement costs in the United States is less 
than one percent of value added production.” ' Department of Ciommcrcc data 
confirm this estimate, lliis information indicates abatement expenditures arc an 
average of 0.62 percenr of the value of shipments of all industries. Industry sectors 
with high abatement costs only pay between 1.27 and 1..51 percent of the value of 
shipments.^ Indirect costs are derivative of direct compliance costs; since low direct 
costs generally will produce low indirect costs, regulation overall should have a minor 
competitive and labor impacts. 

The scholarly evidence backs up this claim. Economists have considered the impact of 
environmental regulations on plant Icatation decisions (do pollution-intensive industries build 
disproportionate number of new factories in countries or areas of the United States where there is 
weak environmental regulation?) and on trade flows (do exports from developing to developed 
countries show an increasing percentage of pollution-intensive goods?). Neither type of study 
supports a regulation-competitiveness link. I recommend a recent literature review by Professor 
Sidney Shapiro, which synthesizes the major research on the questions and comes to the following 
conclusions: 


The leading meta-stndy of plant location and trade flow studies found 
that “studies attempting to measure the effect of environmental 
regulation on net exports, overall trade flows, and 
planc-locacion-dccisions have produced estimates that are cither small, 
sraTisrically insignificant, or nota robust to rest of model specification.” 
These authors concluded that there is “|o|vcrall ... relatively little 
evidence to support the hypothesis that environmental regulations have 
had a large adverse effect on competitiveness, however that elusive 
term is defined.”^ 

According to another stirvcy of the literature, “The vast majorin' of 
studies have found no systematic cwidcncc that the share of developing 
country exports and production is becoming more pollution-intensive. 
Tn addition, no studies have indicated that there is substantial evidence 


7. resrinioiiy cf Prot. Sidney A. ii\ia\>'uo,lleanngon Impact of Regulations on U.S. Manufacturing, 109rh Cong. 
(April 12, 2005), at 5 rext accompanying note 5. 

8- id. at 5 (ciring Adam B. Jaffe, Sreven R. Peterson, Paul R. Porfney, & Robeit N. Stavins. Environmental 
Regulation and the CompL'tiiiLvnessofV.S. Manufacturing: Whal DoeslheF.videnceTeMUsf, 55 J. F.CIOX. 1,11'. 152, 141 Tbl.5 
(199.5)). 


9. Id. at 5-6 (citing Jaffe ct al., supra note 15 , at 141 ). 
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that pollution-intensive industries flee developed countries with 
relatively high (and costly) environmental standards).”"’ 


111. The Regulatory Flexibility Improvements Act Will Not Meet the 
Need of Small Businesses. 

H.R. 682 was put forward under die banner of relieving regulatory burden to small business, 
but this legislation purs public protections at stake while faiUng to get at the heart of what ails small 
business. The small business community is a major source of innovation and employment in this 
country. Like their larger counterparts, however, small busines.ses are also responsible for social ills 
addressed by regulations, ranging from workplace health and safety problems to environmental 
pollution. ' ' Thus, we cannot simply give small busiuesses a free pass from regulation. At the same 
time, it can be relatively more expensive for small business to comply with regulations than large 
companies. Small businesses want to do their part and be responsible; real reforms, then, must help 
small businesses comply with regulations in order to level the playing field with large businesses while 
giving the public the protection it needs and deserves. 

We already have these reforms. Small firms receive direct government subsidies such as 
outright and government-guaranteed loans from the Small Business Administration (SBA) as well as 
indirect preferential treatment through federal procurement requirements and tax provisions. 
Additionally, small business is treated to many exemptions or special treatment in the area of 
regulation. For example, employers w'ith fewer than 15 employees arc exempt from the Equal 
Employment Opportunity and OSHA levies lighter penalties for smaller firms, exempts 

businesses with fewer chan 10 workers from recordkeeping requirements, and provides free on-site 
compliance consultacions. 

Small business concerns arc inscribed in law. 'I'he Small Business Regulatory Enforcement 
Fairness Act (SBREFA) requires agencies to give special consideration and voice to small business as 
part of the rulemaking process as well as expanded judicial review for small businesses wishing to 
challenge agency decisions. Likewise, the Equal Access to Justice Act gives small businesses special 
privileges when litigating against agencies: small busmes.ses can recover attorney’s fees if they prevail 


10. id. af 6 (ciring KEVIN O. G.VLL;\CIIER, FREE TR,\DE ..VND THE ENVIRONMENT: MEXICO. NAF l A, .\NI) BEYOND 
26 (2004)). 

11. See Kiclv.ii'dJ.Vicacc,]!., Small is Not Beautiful: The Case Against Special Reguljtory Treatirtent of Small Firms, 
50 Admin. L. Rev. 537 (1998). 

12. See 42 U.S.C. § 2000e(b). 

13. See OSHA, {)SHA Small Business Assisl^ince: OSHA BetiefUs for Small Business (available on-line at 
<littp://ww\v.oslia.g()v/dcsp/smaIlbusiTicss/bcncfits.litTnl>). 

14. See 5 U.S.C. SS 601 et seq. 
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in courr against a federal agency.^' 

Real reforms for small businesses would make these benefits meaningful by clamping down on 
the ways that large businesses game the rules and claim the status of “small business.” Real reform 
would consider the role of small business in contributing to pollution and other harms to the public 
and would respond by adequately funding compliance assistance offices in every congressional district, 
which would be given the resources they need to give small businesses the help that they, in turn, need 
to be good corporate citizens and comply with the law. ITiis bill docs not come close to being real 
reform; it is a shameful giveaway of the protections we need, and it shamelessly exploits the real needs 
of small businesses in order to justify this dangerous exercise. 

IV. There Is a Better Way. 

A. National Business Regulatory Assistance Act 

There are better ways to help small business without sacrificing longstanding public 
protections. T he National Small business Regulatory Assistance Act (S. 1411) would be the first step 
to strengthening Small business Development Centers (SbDCs) around the country by launching a 
pilot in which SBDCs would provide compliance assistance to small businesses. This bill would help 
level the playing field for small businesses by giving them specialized assistance with understanding 
and complying with federal regulations, without compromising the public’s protections, directly or 
indirectly; instead, it would actually help some businesses to comply with the regulations that are in 
place to protect the public. 

R. Strengthening Petitions for Ruletuaking 

Processes already exist that allow both businesses and the public interest to ask federal agencies 
to address particular regulatory problems. Small businesses arc already well aware of the regulations 
that arc particularly burdensome or obsolete. Rather than expanding the Regulatory Flexibility Act 
to review all federal regulations on the books, small businesses already have the power to petition 
agencies to revisit specific regulations. Strengthening the petition prcKcss by making agencies more 
responsive to requests from the public would lese existing mechanisms to open the door to reforms 
without drowning agencies in reviews of existing regulations. Moreover, rather than serving a 
particular constituency, strengthening petitions for rulemaking would benefit all members of the 
public. It can be used to identify both gaps in public protections as well as areas where reform may be 
needed. 


15. Scad. § 504. 
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Problems of H.R. 682 


Ri'triilHtorv Tk'xihiliU’ Act 

Ki'T’iiiaturv Flexibilitv Imnrovements Act (11.R. 682> 

Applies only to rules with direct effects on small 
businesses 

Applies to rules, policy statements and guidance documents, 
land management plans, revisions or amendments to land 
management plans, mcordkeeping requirements and formal 
rulemakings with direct and indirect effects to small 
businesses. 

Includes regulations impacting small businesses and 
local governments 

Includes regulations impacting small businesses, local 
governments. Tribal organizations, local labor organizations 
acid professional and trade associaiions 

• Requires agencies Lo prepare a regiilalory flexibility 
analysis for all pro|X)sed rules and for all final rules, 
siimmari/ing why the action is being taken and 
dcseriiDtion of how small entities v,ill be impacted. 

■ Regulaiorv' nexibiliiy analysis inusl coiiiaiii all provisions of 
original regulatory flexibiliiy analysis, bui must also include a 
description of alternatives that might maximize benefits and av 
estimate of "the additional cumulative economic impact of the 
proposed rule on small enlilies beyond ihat already imposed 
on the class of small enlilies.” Final analysis is no longer 
re<iuire(lto be "succinct," and explanations are amended to be 
"(Ictailctl explanations.” 

■ 1 he agency is required to respond to public 

coimnents. 

’1 lie agency is required to specifically respond to comments 
filed by the (Tiief ('ounsel of Advocacy, including details of 
any changes made as a result of the cemunents. 

• Allows analysis to be either qiianii fied or general. 

• If agency gives a general description instead of a quantified 
analysis, it must include detailed explanation of why 
quaiiiillcaiion is not "practicable or reliable.” 


liliminatcs procedures for agency heads to delay the analysis 
before promulgating proposed or final nile. 

• Requires small business panel to review all rules by 
LiPA and OSHA with a significant impact on small 
entities. 

Requires small business panel to review all rules tliat result in 
"an annual effect on the economy of S1()(),0()0, ()()() or more,” 
"a major increase in costs or prices,” "significant adverse 
effects” on a variety of economic factors, "a significmit impact 
on a substantial number of small entities.” 

Periodic review of all niles, “w^hich ha\'c or will hav’c 
a significant adverse impact on a snibslantial number 
of small eiiiiiies," going back to ten years before the 
enactment of the RFA. 

■ Periodic review of all rules, regardless of whelber they have 
had or will have a sigiiificanl impact on a suhstaiiiial number 
of small enlilies. Agencies w ill submit a report to Congress 
regarding llieir findings. The revievv must include comments 
by the Regulaloiy- Rtiforcemeru Ombudsman and the Cbief 
(’ouasel of the Ollice of Advocacy and "the coiilribulion of 
the rule lo the cumulative economic impact of all Federal rules 
on the class of small entities alTcctcd by the rule." 
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Mr. Cannon. Thank you. Let us just ask unanimous consent that 
you have 5 additional days to submit that. Would that he suffi- 
cient? 

Mr. Shull. Thank you very much. 

Mr. Cannon. Without objection, so ordered. And, frankly, we un- 
derstand that you were drawn into this late. That was a compelling 
statement given what apparently was a short time to prepare, and 
we thank you for being here. 

Mr. Frulla, you are recognized for 5 minutes. Thank you. 

TESTIMONY OF DAVID FRULLA, ESQUIRE, KELLEY DRYE 
COLLIER SHANNON, WASHINGTON, DC 

Mr. Frulla. Thank you, Mr. Chairman, Mr. Ranking Member. 

My perspective on the Regulatory Flexibility Act is as a 10-year 
litigant. I have had over a dozen cases regarding six different agen- 
cies, rule-making proceedings, and we have prevailed about half 
the time. And we have gotten some substantive results. These 
aren’t always things that are high profile, above-the-radar issues. 
In one case, we ended up with a settlement that involved a sci- 
entific re-review of a 67 percent reduction in a quota for sharks 
that were caught in the Gulf and Atlantic. 

That review showed there was no scientific basis for that quota 
cut. Again, not every regulation is lead in gasoline. There is a lot 
that the Government does. Sometimes it goes awry. There needs to 
be checks and balances there. The Regulatory Flexibility Act is an 
important tool. 

And I would also note that a Regulatory Flexibility Act victory 
is only a first step. It is often a long haul to get an agency to 
change course. And I also have to tell you, and it is probably not 
a news flash to anybody here, that Federal agencies don’t always 
listen to Federal judges. 

So SBREFA was a step in the right direction and this new legis- 
lation, H.R. 682, and equally importantly, the congressional atten- 
tion that is being paid to the RFA, are right on point. Litigation 
does impose discipline. We get to see after 10 years weaknesses in 
the law that litigation shows in the same way as cross examina- 
tion, but on the legal side. 

I would like to applaud especially H.R. 682’s efforts to clarify ju- 
risdictional issues and timing issues. We lay this out extensively in 
my written testimony. To address the foreseeable indirect effects, 
let me give you one example. A couple of years ago, I think it was. 
Congress wanted to impose cost-containment standards on what 
they call WIC-only vendors in the Women, Infant and Children 
Food and Nutrition Program. 

And it was clear that there were to be stores that are WIC-only 
vendors, that essentially service that community, that were to be 
regulated and were to have their costs contained. However, the 
States regulated that level and the directive was for the States to 
make these changes. 

That is outside the Regulatory Flexibility Act as it currently 
stands, even though these small businesses were clearly the target, 
and the intended target. We also think it is going to be important 
to crystallize the Office of Advocacy’s role in establishing how other 
agencies do reg-fiex analyses. We had a case with the EPA at one 
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point, and the EPA’s reg flex guidance asks the question in terms 
of determining economic impact as what the impact of the regula- 
tion is on a business’s gross revenues. 

They say, we don’t need to look at profitability, and they said, 
well, you know, a 1 percent hit on gross revenues, that is not much. 
Well, it is a lot if you only have a 4 percent profit margin. But the 
court said the EPA had the discretion to use its own standards. 
That is something else that needs to be looked at, and that is some- 
thing that the SBA has issued guidance on. 

Other issues we note, the standard of review. Normally, there is 
essentially what they call a good-faith standard. It is kind of back- 
ing up from an arbitrary and capricious standard. That is starting 
to get pretty toothless in many cases. 

I have addressed that in the testimony, some good results and 
some bad results. We submit that the arbitrary and capricious 
standard ought to apply to the no significant impact determina- 
tions. Clearly in the law, it is in the legislative history, and the 
same when the final regulatory flexibility analyses are reviewed. 

It also should be stated that application of the Reg Elex Act to 
a particular rule ought to be handled under the de novo standard, 
as should the question of whether an agency has flexibility under 
a given law. Another case we had, one page of law ended up with 
47 pages of regulations and the agency said that they had no flexi- 
bility, and it was all required. That doesn’t seem to make sense. 

Three other points I would like to mention quickly, expedition. 
Questions of whether the Regulatory Elexibility Act applies should 
be expedited. We are waiting 6 years for a final decision, when we 
know the answer from the D.C. circuit that the Reg Elex Act ap- 
plies to nationwide permitting under the Clean Water Act. Attor- 
neys’ fees, got to put a plug in for that. If a small business prevails, 
they should be able to be awarded attorneys’ fees. A victory on reg 
flex is only the start, and it shouldn’t be a war of attrition. And, 
finally, make sure the Office of Advocacy has the resources they 
need. 

Thank you very much. 

[The prepared statement of Mr. Erulla follows:] 
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KELLEY DRYE 

COLLIER SHANNON 

Testimony of David E. Fmlla 

Before the Subcommittee on Commercial and Administrative Law 
House of Representatives Committee on the Judiciary 

July 20, 2006 

Mr. Chairman and Members of the Subcommittee on Commercial and 
Administrative Law, I appreciate the opportunity to testify before the Subcommittee’s 
July 20, 2006, legislative hearing on H.R. 682, the Regulatory Flexibility Improvements 
Act. This legislation should help ensure that the Regulatory Flexibility Act (“RFA”), as 
amended in 1996 by the Small Business Regulatory Enforcement and Fairness Act 
(“SBREFA”), is an effective ^ enforceable tool to require Federal agencies tailor their 
regulations to the scope and scale of small businesses and other small entities. H.R. 682 
shows that its sponsors have been listening to the needs and concerns of small entities, 
with respect to RFA compliance. 

EXECUTIVE SUMMARY 

SBREFA made many salutary changes to the RFA, not the least of which are its 
judicial review provisions. As the Subcommittee knows, SBREFA added these judicial 
review provisions, at 5 U. S. C. § 611, to ensure federal agencies do more than pay “lip 
service” to the RFA. See 142 CONG. Rec. S3242, S3245 (daily ed., Mar. 29, 1996). 

We have extensive experience litigating SBREFA cases. ^ That said, 1 mn 
appearing before the Subcommittee today in my per«)nal capacity, and not on behalf of 


' In fact, I believe that I may have litigated as many RFA cases as anyone in the country since 

SBREFA was enacted. I have been involved in over a dozen RFA cases against six different agencies; the 
Department of Commerce (regarding various fisheries regulations), die Department of Health and Human 
Services (regar ding the “interim payment” system fiir home health agency Medicare reimbursement), the 
Army Corps of Engineers (regarding modiflcatimi of its Clean Water Act Nationwide Permit System), the 
Environmental Protection Agency (regarding its Lead Rule), die Federal Communications Commission 
(regarding its intermodal telephone number porting requirements), and the Food and Nutrition Service (as a 
friend of the court, regarding its cost-reducticai program for so-called “WIC-only” vendors). 

D.-v^iWirieiLU’ Hartexir 3050 K Stre=., NW Siaa400 VVi>+iiti?oci.DC ?C«J7 
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any client. In summary, the decade-long crucible of the litigation process has 
demonstrated both strengths and weaknesses in the RFA’s structure and processes. 
Congress should now use this experience to improve the RFA and ensure it serves its 
intended pxirposes. H.R. 682 addresses many important issues but more needs to be done. 

I will first address important changes to the RFA that H.R. 682 would make. 
Then I will identify an important situation where H.R. 682 addressed an issue, but may 
not have gone far enough. Finally, 1 will identify a few issues that H.R. 682 did not 
address, but that Congress should address, whether in this legislation or elsewhere (for 
instance, in the appropriations process). 

1. H.R. 682 ADDRESSES CERTAIN CHRONIC RFA/SBREFA 
IMPLEMENTATION PROBLEMS VERY WELL 

First, Section 8 of H.R. 682 would clarify a jurisdictional and timing issue that we 
confronted in Na/7 Ass’n of Homebuilders v. U.S. Army Corps of Engineers^ 417 F.3d 
1272 (D.C. Cir, 2005), reversing 297 F. Supp. 2d 74 (D.D.C. 2003). I represented the 
National Federation of Independent Business Legal Foundation and a small business 
homebuilder in their RFA challenge to a major Army Corps of Engineers Clean Water 
Act rulemaking that implemented new nationwide permits and supporting terms and 
conditions. The Army Corps had completely and, as the D.C. Circuit held, erroneously 
disclaimed its obligation to comply with the RFA, by baldly claiming that it was not 
issuing “regulations.” More specifically, NAHB reversed a lower court decision which 
had dismissed RFA and APA claims on the ground that the Army Corps’ issuance of 
these nationwide permits and their terms and conditions did not represent “final agency 
action.” The RFA uses the term “final agency action” in its jurisdictional provisions, 5 
U.S.C.§ 611(a). 
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We were able to argue succ^sfiilly at the appellate level in NAHB that the Army 
Corps’ actions relating to the RFA were complete when the agency concluded its 
rulemaking proceedings and that no set of facts (such as the application of the nationwide 
permit standards in the context of an actual permit application), could or would make the 
RFA claim any more ready for review. By changing the finality standard in Section 61 1 
from "final agency action” to “publication of tiie final mle,” Section 8(c) of H.R. 682 
would remove this point of confusion on jurisdiction and the timing of judicial review. 

The clarity H.R. 682 would provide represents a real benefit to the small business 
community. We filed suit in NAHB in 2000, and it was not until 2005 that the appeals 
court made its decision. And we arc stiH awaiting a final order from the district court 
effecting the settlement of the case that followed from the D.C. Circuit ruling. 
Meanwhile, the Army Corps is gearing up for a new permit rulemaking as these 
nationwide permits are only valid for five years. 

Second, H.R. 682 would significantly enhance the Small Business Administration 
Office of Advocacy’s coordinating role for Federal Government-wide RFA compliance. 
For instance. Section 10(a) of H.R. 682, proposing to enact a new RFA section, 5 U.S.C. 
§ 613, would authorize the Office of Advocacy to develop omnibus RFA implementing 
regulations that all other agencies would be required to follow, absent approval from the 
Office of Advocacy. Cmrently, there are almost as many sets of agency RFA 
implementing regulations as there are Federal agencies. This is not constructive. 

For instance, the Environmental Protection Agency’s RFA implementing 
guidelines authorize the agency to conduct RFA economic impact analyses based on 
small businesses’ revenues, rather than their profitability. While any fair assessment of a 
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regulation’s economic impact ought to be measured against profits (and thus the entity’s 
ability to pay for the regulation), a district court in Washington, D.C. recently deferred to 
the EPA guidelines. Ad Hoc Metals Coalition v. Johnson, l:01cv0766 (PLF) (D.D.C., 
Jan. 20, 2006), slip op., at 12-13.^ Uniform Office of Advocacy regulations consistent 
with its Guide for Government Ag^cies would have changed the deference calculus. 

More generally, the caselaw is mixed regarding the level of deference accorded to 
the Office of Advocacy in its efforts to ensure RFA compliance. Certain cases are very 
respectful of positions and submissions from the Chief Counsel. See, e.g., Southern 
Offshore Fishing Ass'n v. Daley, 995 F. Supp. 1411, 1435 (M.D. Fla. 1998) {SOFA I) 
(terming the Office of Advocacy as the Federal Government’s RFA “watch dog”). 
However, other cases are not deferential. American Trucking Ass’ns v, EPA, 175 F.3d 
1027, 1044 (D.C. Cir, 1999) (no deference owed to either EPA’s or SBA’s RFA 
interpretations), modified on other grounds, 195 F.3d 4 (D.C. Cir. 1999), aff’d in part and 
rev’d in part on other grounds, sub nom.. Whitman v. American Trucking Ass ’ns, 531 U.S. 
457(2001). 

Deference ought to be accorded to the Office of Advocacy. The Chief Counsel 
and his experienced staff have a detailed femiliarity with the RFA and its requirements, 
small entities’ ability to accommodate regulations, and the benefit of an overall 
perspective on the many and varied ways that rulemaking agencies attempt to avoid or 
defeat their RFA obligations. By law and Executive Order, the Office of Advocacy has 
been an RFA teacher. In granting the Office of Advocacy an explicit regulation- writing 

^ The coxiit explained, “The RFA does not define ‘significant impact on a substantial number of 

small entities,’ grants neither authority nor respMJsibillty to aity entity to develop a uniform definition of 
SEISNSE, and provides no guidance as to how certificatioa decisions are made. Instead, the RFA grants 
federal agencies broad discretion regarding bow tonns in the act should be defined and how 

certification decisions should be made.” Id, slip op., at 12. 


Testimony of David E. FmUa - Page 4 



55 


role, H.R. 682 should not only promote more consistent RFA application and compliance 
across the government, but also coniinn that the primacy of the expert Chief Counsel for 
Advocacy on the RFA issues within his keiL In addition, by extending the Chief 
Counsel’s authority to comment and intervene to Administrative Procedure Act issues 
more generally (see H.R. 682, § 10(c)), the legislation recognizes the integral links 
between RFA compliance and APA standards.^ 

Section 4(b)(3) of H.R. 682 also requires rulemaking agencies to address 
specifically to Office of Advocacy comments in response to a proposed rule. This 
measure should help the small business community, and the courts, identity when 
rulemaking agencies are acting in the face of, or even inconsistent with, conclusions and 
guidance from expert agency. 

For its part, Section 8(d) of H.R. 682 constructively clarifies the Chief Counsel’s 
authority to intervene in actions under the RFA against Federal agencies, by specifically 
delineating that authority as coextensive with the scope of RFA judicial review. The 
SBA can have a unique role to play in RFA litigation, especially given the RFA’s unique 
and tailored remedial provisions. 

For instance, in United States Telecom Ass’n v. FCC, 400 F.3d 29 (D.C. Cir. 

2005), in my prior law firm, we represented small, generally rural wireline telephone 

carriers in their challenge to a Federal Communications Commission order requiring all 

wireline carriem to develop and maintain the infiastructure to permit their customers to 

transfer, or “port,” their phone numbers to their wireless phones even if these customers 

moved from one physical location to another. In that case, the FCC had disclaimed its 

^ For instance, the RFA’s applicability is principally tied to the APA’s standards for notice and 

comment rulemaking under 5 U.S.C. § 553. Sec 5 U.S.C. §§ 601(2) (defining a “rule” under the RFA); 604 
(initial regulatory flexibility analysis standards); and 605 (final regulalwy flexibility analysis standards). 
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RFA obligations, arguing that it had merely issued an interpretative ruling in response to 
a petition for rulemaking, which it also likened to adjudication. The D.C. Circuit 
disagreed, and held the agency had developed a “legislative rule” requiring RFA 
compliance. 400 F.3d at 40-41. The court enjoin^ the FCC from enforcing the rule 
against small entities until the agency had complied with the RFA. Id. at 43-44. While 
the injunction came approximately fifteen months after the rulemaking, with the SBA 
Office of Advocacy’s assistance, our clients were still able to preserve enough of the 
status quo for the injunction to be effective. 

More specifically, during the pendency of the case, state utility commissions had 
employed their limited authority to grant “waivers” to petitioning companies that were 
subject to the FCC’s porting order. The FCC Bureau that developed the rule had 
preemptively informed these state commissions that they should not grant any of the 
waiver requests. Whether or not these state commissions would have complied with the 
bureau’s edict, FCC Chairman Michael Powell ultimately countermanded it. He did so as 
part of a settlement with the SBA Office of Advocacy to resolve the SBA’s intervention 
in our case, on the eve of the SBA’s filing its amicus brief supporting our position. 
SBA’s litigation role, even stopping short of briefing and argument, served an important 
and creative function in the overall arc of the litigation. 

Third, H.R. 682 addresses another long-standing problem relating to what are 
called “indirect” regulatory impacts. More specifically, agencies often claim, based on a 
long-standing line of cases, that the impacts of their regulations should not be counted for 
RFA purposes if they do not directly impact small entities, or else they design their 
regulatory schemes to impact indirectly small entities, perhaps in part to avoid or limit 
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RFA requirements. See, e.g., Nat’l Women, Infants, and Children Grocers Ass’n v. Food 
and Nutrition Svc., 416 F. Supp.2d 92, 109-10 (D.D.C. 2006) (rejecting RFA challenge 
because the interim final rule imposed its requirements on state agencies administering 
the WIC program even though small business WIC-only grocery stores were the 
professed “targets” of the rule). This case relied on Cement Kiln Recycling Coalition v. 
EPA, 255 F.3d 855, 869 (D.C. Cir. 2001), which held that “application of the RFA does 
not turn on whether particular entities are the ‘targets’ of a given rule.” The origins of 
this narrowing construction of the RFA’s scope are sketchy, and non-statutory, and H.R. 
682 should correct this matter .■* 

Section 3(b) of H.R. 682 would constructively address this situation by extending 
the term “economic impact” under the RFA to “any indirect economic effect on small 
entities which is reasonably foreseeable and results from such rule ...” 

n. H.R. 682 COULD DO MORE TO ENSURE COURTS RECOGNIZE 
THEIR AUTHORITY TO REQUIRE THAT AGENCIES UNDERTAKE 
DETAILED, CAREFUL RFA ANALYSES 

H.R. 682’s findings, set forth in Section 2, state clearly that rulemaking agencies 
need to do more to understand the impacts their proposed regulations have on small 
entities, undertake outreach to small entities in the regulated community, and develop 
ameliorative alternatives.^ To address these shortcomings in agency RFA analyses, the 


* These RFA “indirect regulation” case&stem from Mid-Tex Edec. Coop. v. FERC, 773 F.2d 327, 
432 (D.C. Cir. 1985). See, e.g.. Cement Kiln, 255 F.3d at 869. For its part, Mid-Tex derived the standard 
from the RFA’s preamble, rather titan its operative teims. See773 F.2dat 341. A statute’s operative terms 
should control over its pteaxcMe, Ass’n of American Railroads v. Costle, 562 F.2d 1310, 1316 (D.C. Cir, 
1977); Yazoo and Miss. Valley R.R. Co. v. Thomas, 132 U.S. 174, 188 (1889), particularly when the 
operative language establishes a specifrc “definition which declares what a term ‘means’ [and] is binding 
upon the court,”JVar7 City Lines, Inc. v. LLC Corp., 687F.2d 1122, 1133-34 (8* Cir. 1982), relying on 
Colautli V. Franklin, 439 U.S. 379, 392-93 n.lO (1979). 

^ RFA applicability and Section 605(b) certifications have been the subject of much SBREFA 
litigation to date, but they are only threshold issues; ultimatefy, to be truly effective, ^ the findings 
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bill, in the main, imposes more detailed analytical requirements on agencies in Section 4. 
Section 4(a) also constructively requires agencies to affirmatively collect information to 
estimate the number and type of small entities to which a proposed rule would apply, 
rather than allowing an agency to excuse shoddy outreach and investigation based on 5 
U.S.C. § 603(b)(4)’s current ‘‘feasib[ility]” limitation.® The legislation would also 
promote more relevant RFA analyses by requiring an agency to consider the cumulative 
impacts of its regulations on small businesses, by adding a new sub-section (b)(6) to 
Section 603. 

Simply requiring agencies to undertake more analyses may not, however, solve 
the problem that H.R. 682’s Findings correctly identify. H.R. 682 does not, but should, 
ensure adequate enforcement authority for these new requirements. We have had success 
in RFA litigation when a court carefully considers an agency RFA’s analyses under the 
APA’s “arbitrary and capricious” standard. But in our experience, not all courts conduct 
sufficiently careful reviews of agencies’ RFA analyses. 

On the positive side of the ledger, in SOFA I, the Federal court in Tampa, Florida 
was able to recognize from personal, real world exj^rience that a 50% shark fishing 
quota reduction would have a significant economic impact on a substantial number of 
small business shark fishermen, 995 F. Si^. at 1436, notwithstanding the Commerce 


recognize, RFA requirements and attendant litigation must evolve to address whether agencies are 
conducting adequate regulatory flexibility analyses and effectively developing ameliorative alternatives, 

^ Such an obligation has been created in cotain contexts under the National Environmental Policy 
Act. “In genera], NEPA imposes a duty on federal agencies to gather infonnation and do Independent 
research when missing information is ‘important,’ ‘si^iGcant,’ or ‘essential’ to a reasoned choice among 
alternatives.” Oregon Environmental Cmoicil v. Kunznum, 817 F.2d 484,495 (9th Cir. 1987) (citations 
omitted). Certain courts have already found that NEPA’s substantive requirements are analogous to duties 
imposed on resource agencies mdettheKFA.SeeAssocUUedFisheries of Maine, Inc. v. Daley, 127 F.3d 
104, 114 (1st Cir. 1997). 
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Department’s repeated rationalizations and diversionary arguments to support its flawed 
Section 605(b) no significant impact certification. Id, at 1433-37. See also Nat ’I Ass ’n of 
Psychiatric Health 5^5. v. Shalala, 120 F. Supp.2d 32, 43-44 (D.D.C. 2000) (c^eflilly 
reviewing cursory, hedged, and contradictory Section 605(b) certification and granting 
relief). 

In so doing, SOFA I applied the APA’s “arbitrary and capricious standard” and 
rejected application of the more deferential “without observance of procedure” standard 
of review. 995 F. Supp. at 1425. ^ This decision is consistent with SBREFA’s legislative 
history*; for its part, the RFA currently states more generally that courts are to review 
agency RFA compliance under Administrative Procedure Act standards. See 5 U.S.C. § 
61 1(a)(1). The SBA Chief Counsel for Advocacy had intervened in SOFA 1 on this point, 
recognizing the hollowness of the “without observance of procedure” standard of review. 


’ The court’s commitment to ensuring the Commerce Department complied with the RFA made 
SOFA a seminal case - and one that provided effective relief. In November 2000, after repeated, failed 
agency efforts to rationalize its original Section 605(b) “no significant impact” certification, two stem 
repotted decisions and a special master finding fiiatthe agency had acted in bad faith with respect to the 
plaintiffs’ RFA claims, the shark fishermen and the Depstroent of Commerce settled the case. See 
Southern Offshore Fishing Ass 'nv. Mineta, 2000 WL 33171005 (M.D. Fla., Dec. 7, 2000) (prior 
proceedings reported sub nom. at SOFA I, supra, and S<nithem Offshore Fishing Ass ‘n v. Daley, 55 F. 
Supp.2d 1336 (M,D. Fla. 1999) {SOFA It)). As part of the settlement, tiie parties agreed to an independent 
scientific review of the scientific data and analyses used by the Government to set these quotas. That 
independent review did not support the Commerce Department’s scientific justifications for the quota 
reductions. The Committee should note that the Court lacked the expertise (and maybe the author!^ under 
the APA) to address the flaws in relevant agency scientific analyses that were so evident to the scientific 
review panel convened as a result of the settlement See SOFA 7,995 F. Supp, at 1432-33. 

* According to SBREFA’s legislative history: “[Tlf the court finds that a final agency action was 

arbitrary, capricious, an abuse of discretion or otherwise not in accordance with the law, the court may set 
aside the rule or order the agency to take other corrective action.” 142 CONG. Rec. S3245 (daily ed. Mar. 
29, 1996) (statement of Sen. Bond). Similarly, SBREFA’s main drafter confirmed sub-section 61 1(aXl) & 
(2)’s express terms, stating: 

... Review under these sections is not limited to the agency's compliance with 
the procedural aspects of the RFA; final ageiu^ actions under these sections will be 
subject to the normal judicial review standards of Chapt^* 7 of Title 5. 

142 Cong. Rec. E571-01, E574 (daily ed. Apr. 19, 1996) (remarks of Rep. Hyde), Chairman Hyde further 
specifically stated that the “normal” stmidards include the “arbtetty and capricious” standard. Id. 
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However, the stand^d of review for RFA analyses in certain cases is verging on 
this latter-re ferenced, essentially toothless standard. For instance, Nat ’I Women, Infants, 
and Children Grocers Ass’n concluded that, “Agencies need only engage in a 
‘reasonable’ and ‘good faith effort’ to carry out the m^date of the RFA .... Further, the 
RFA is a purely procedural, as opposed to a substantive, mandate; RFA ‘requires nothing 
more than that the agency file a final regulatory flexibility analysis demonstrating a 
reasonable good-faith effort to carry out the RFA’s mandate.” 416 F. Supp.2d at 108 
(quoting Alenco Communs. Inc. v. FCC, 201 F.3d 608, 625 (5*** Cir, 2000), and United 
Cellular Corp. v. FCC, 254 F.3d 78, 88 (D.C. Cir. 2001)) (citations omitted). 

I am concerned that, under these latter cases, especially with the new provisions 
in Section 4 of H.R. 682, if it is enacted, an agency would be tempted to substitute bulk 
for quality in its analyses, expecting a court would consider the development of 
voluminous analyses to equate with a good faith effort, notwithstanding the quality of 
conclusions contained in the analyses. Recognizing courts are loath to tackle reams of 
data and analyses, some agencies are already on occasion, if not as a modus operandi, 
filling the RFA decision-making record with impenetrable layers of economic 
information, but failing to take the important, subsequent step of distilling and analyzing 
this information, so as to assist the decision-tnakeK and the public to develop flexible 
regulatory alternatives. 

H.R. 682 should thus amend Section 611 of the RFA to clarify the applicable 
standard of review: Agency decisions regarding whether the RFA applies and whether a 
an agency’s authority to promulgate a rule undw a statute permits regulatory flexibility^ 

’ Agencies often claim (sometimes, we believe, inappropriately) that their general statutory grants 
of authority do not accord them any flexibility r^arding anali entities as to the voluminous detaUs of the 
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represent questions of law that a reviewing court should consider de novo. Subsequent 
agency ^alyses contained in Section 605(b) certifications and regulatory flexibility 
analyses should be subject to the APA’s “arbitrary and c^ricious” standard of review. 

Congress should also consider clarifying the RFA to state that agencies need to 
complete a full Rf A analysis if thare is a doubt The RFA’s legislative history makes 
this point. After reviewing the RFA’s legislative history, a district court has explained 
“that ‘[t]he legislation is intended to be as inclusive as possible, and doubts about its 
applicability should be resolved in favor of complying with the provisions of the Act.’” 
NAHC, 135 F. Supp. 2d at 168 {quoting 126 CONG. Rec. H24589 (Sep. 8, 1980) (House 
Statement of RFA Issues) (alteration in original)). Accordingly, “[t]he statement’s 
context clearly shows that Congress intended that agencies err on the side of caution in 
determining whether to perform regulatory flexibility analyses.” Id. However, the 
import of this important section of legislative history can be blunted, if not negated 
entirely, by the good faith review standard, under which certain agencies are back- 
stopping questionable Section 605(b) certification with cursory and flimsy regulatory 
flexibility analyses. 

III. ADDITIONAL MATTERS THAT CONGRESS SHOULD ADDRESS 

I would now like to offer some constructive, discrete steps that Congress can take 
to provide tools for those of us who sometimes need to secure agency RFA compliance 
through litigation. 


regulations they implement. For instance, xaNational Association for Home Carev. Shalala, 135 F. 
Supp.2d 161(D.D,C. 2001) (^v4F/C), the Healfli Care Financing Administration claimed diat one page of 
statutory language in the Balanced Budget Act of 1997 accord^ it essentially no flexibility in how it 
developed and implemented fortv-seven Federal Register pages of regulatory analyses and requirements 
imposed on small home health care providers. See also Greater Dallas Home Care Alliance v. United 
States, 36 F. Supp, 2d 765 (N.D. Tex. 1999). 


Testimony of David E. FruHa - Page 11 



62 


First, Congress should explicitly provi<k for expedited judicial review regarding 
whether the RFA applies. Agencies are still claiming that binding, widely-applicable 
actions are not legislative rules subject to the RFA. USTA and NAHB, discussed above, 
are notable examples. In fact, in NAHB, we have been alternatively litigating and vraiting 
since we filed suit in June 2000 for a final decision that the Army Corps should have 
applied the RFA. Indeed, we waited for well over three years for the district court to 
(erroneously) dismiss the case for lack of jurisdiction. 

Second, the RFA’s judicial review provisions should be amended to provide for 
attorneys’ fees under the EAJA whenever a small entity prevails on an RFA/SBREFA 
claim. Small entities and associations representing them often lack the ftmds to sustain 
RFA litigation, pa rticularly once it reaches the often-protracted remedy phase. RFA 
litigation and compliance efforts should not become a war of attrition for these often 
economically marginal entities and associations representing them. See, e.g.. United 
States Telecom Ass'n v. FCC, 2005 U.S. App. LEXIS 18599 (D.C. Cir., Aug. 25, 2005) 
(denyii^ EAJA award to prevailing small business associations). 

Finally, Congress should recognize that the Office of Advocacy will likely require 
more resources, especially if H.R. 682 is to expand its regulatory and oversight role. 
Such a public investment in RFA compliance pays dividends in terms of “more just 
application of the laws and more equitable distribution of economic costs, which will 
ultimately serve both the society’s and the government’s best interests.” See 126 Cong. 
Rec. H24589(Sep. 8, 1980). 

* * * 
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I appreciate the opportunity to testiiy before the Subcommittee on Commercial 
and Administrative Law, and hope that the Committee on Judiciary and the Congress as a 
whole will act promptly and decisively to make the SBREFA-improved RFA even 
stronger aid better. 
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Mr. Cannon. Thank you, Mr. Frulla. 

I appreciate all your testimony, and I recognize myself for 5 min- 
utes to ask some questions. 

It sounds like there is consensus that there are some improve- 
ments we can make and we need to try and achieve that in ad- 
dressing this hill. 

Mr. Shull, recognizing you didn’t have time to prepare, and you 
have heard what the other witnesses have said, I don’t want to put 
you on the spot in this regard, but do you either have things that 
you would like to propose that we do better in the Regulatory 
Flexibility Act, or things that you have heard today — do things 
come to mind that you would oppose as you consider what has been 
said today? 

Mr. Shull. Yes, sir. I actually think that if the goal is to serve 
small businesses, that there are better ways other than the Reg 
Flex to go about serving that need. And, actually, something that 
would be in the jurisdiction of this Committee — and that would 
serve not just small businesses but really all of us — might be to 
look at the petitions for rule-making under the APA. 

Because it can take a really long time for either public interest 
groups who have identified a need for new protections or more in- 
creased protections, or for business groups that have identified a 
standard that is out of date and they have a new way, a better 
way, of going about it. 

With the petition for rule-making process, what we can do is 
bring to the agencies a specific rule that needs to be improved and 
call for specific improvements. But the agencies can take a really 
long time to respond to the petitions or to do anything about it once 
they have recognized the need for improvement. I mean, it took 
over 10 years, and I don’t know how many court battles, to get 
OSHA, after it recognized the need for improving the standard on 
hexavalent chromium, to actually get about the work of doing it, 
of protecting workers. 

So I think that that would be a better approach, something that 
is evenhanded that applies to business groups and public interest 
groups as well, and anybody else out there who sees a need for im- 
provement, and it is more targeted. It doesn’t drain the agencies’ 
resources into going back and reopening the case for rules that we 
already know need to stay on the books and for just really sort of 
this meat ax approach, a clumsy approach, as opposed to a focused, 
targeted approach, where small businesses can bring up the rules 
they think need to be fixed, other groups can pull up needs that 
need to be met. 

I mean, there are other approaches as well, and there I think 
things outside of this Committee’s jurisdiction that might also be 
very helpful for small businesses, that would help businesses com- 
ply without burdening agencies or without giving them a free pass 
from regulatory compliance. And one of them would be compliance 
assistance and making sure that there are compliance assistance 
offices in every congressional district, that can go about the work 
of helping small businesses understand what regulations they need 
to comply with and to help them figure out how to go about doing 
it. 
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Plain language in regulation — if it is easier for businesses or any- 
body else to read the regulations and understand them. There was 
a bipartisan bill that Mrs. Miller and Mr. Lynch over on the Gov- 
ernment Reform Committee proposed that would not do a thing 
about weakening regulatory standards, but just change the lan- 
guage in which they are written so that they are easier to comply 
with. 

I think that is another way for reducing cost without reducing 
the level of protection. And there are other ideas — for example, the 
small business gateway I have heard proposed — basically, informa- 
tional resources, helping small businesses get the information they 
need in order to go about the work of being a good corporate cit- 
izen, which I think that we all agree they want to be. 

Mr. Cannon. Thank you. Have you been involved at all with our 
APA review process? 

Mr. Shull. Actually, I haven’t, but I have followed it from afar 
and I look forward to getting more involved. 

Mr. Cannon. It has been a little bit arcane in the sense of hid- 
den away, boxed up in an ark with some very, very smart people 
working on it. I am hoping that we can move that at some phase 
into a Wikipedia format so that it is online and people can con- 
tribute. I think that might be an easy way for you to get engaged 
and see what academics and others are looking at and bring it 
down to the real world of advocacy that you are thinking of. 

And we would invite you and you may want to talk to staff about 
how you can be engaged prior to that if you are interested. We ap- 
preciate your ideas. 

Mr. Shull. I appreciate that. 

Mr. Cannon. I don’t know if you know, we have a hearing next 
week on the 60th anniversary of the APA. 

Mr. Shull. I will be here. 

Mr. Cannon. An arcane area of the law, but really actually, in 
the end, the most important. Thank you. My time has expired. 

Mr. Watt, you are recognized for 5 minutes. 

Mr. Watt. Thank you, Mr. Chairman, and I thank the witnesses 
for being here, apologize for being a little late. 

At the end of the day, I guess this is about a bill that is before 
us and whether it is supportable as written. I think I heard Mr. 
Shull’s opinion on that. I am not sure I heard anybody else’s. 

Mr. Sullivan, do you support H.R. 682 as written, or, if not, is 
there another, better bill? I understand there is a bill pending on 
the Senate side, S. 1388. Which one of those is better? 

Mr. Sullivan. Both bills improve the Regulatory Flexibility Act. 
A little bit of a dilemma in H.R. 682, if it were passed into law to- 
morrow or next week, my office does not have the resources to im- 
plement it effectively. 

The Senate bill that you refer to is a more targeted approach and 
contains many of the needed reforms of 682. 

Mr. Watt. Mr. Mihm, does the Administration support this 682? 
Can you speak for the Administration? 

Mr. Mihm. GAO, the Government Accountability Office. I was ac- 
tually hoping Mr. Sullivan would take the whole 5 minutes, but 
since he didn’t, I will have to answer your question. 
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As a congressional support agency, we don’t typically support leg- 
islation — 

Mr. Watt. I am sorry, and I am not trying to put you on the 
spot. 

Mr. Mihm. But I will say, sir, that many of the types of concerns 
that our work has identified in the past about the lack of standard- 
ization and clarity in the RFA are, is what the bill is designed to 
address. In that sense, those types of legislative actions would be 
a step forward. 

Mr. Watt. Mr. Sullivan, you have mentioned secondary and ter- 
tiary indirect impacts on small business. I was kind of shuddering 
to think if the current law requires an assessment of direct impact, 
I can’t even think of anything that wouldn’t have some secondary, 
tertiary, indirect impact on small business and whether we are set- 
ting Government agencies up to spend all their time evaluating 
secondary, tertiary, indirect impacts. It seems to me burdensome 
enough to require them, expect them to do an assessment of what 
is foreseeable, not an academic exercise of what may be some pos- 
sible impact. 

Talk to me about the cost of secondary, tertiary, indirect impact 
analysis, if you would. 

Mr. Sullivan. Thank you. Congressman Watt. H.R. 682 actually 
balances that very question that you asked, and it does so by, I be- 
lieve, expecting or mandating agencies to do impact analysis on 
those impacts that are reasonably foreseeable. 

Let me use an actual case example of how this works, because 
the words secondary and tertiary I think do 

Mr. Watt. And that compares with what is the current stand- 
ard? 

Mr. Sullivan. Currently, when an agency regulates, they look at 
who must comply directly with a regulation. After September 11th, 
when the then-referenced agency, INS, decided to limit visitor 
visas, they were limiting foreign visitors who come to the United 
States the time allowed to stay in the United States. Those were 
the direct impact of an INS-proposed rule. 

Now, how it should work, and what H.R. 682 would require INS 
to do, is to say, all right, is border security important? Yes. Let us 
look at how long we know visitors in the United States, foreign 
visitors, are legally in the United States, do the analysis. 

Now, who is impacted by limiting that length of stay? Tourism, 
high-end vacation homes, pouring millions of dollars into many des- 
tination spots, millions of dollars for Canadians crossing the border 
and going to destination spots in the United States. That type of 
analysis, the analysis of looking, well, if we limit their stay to 15 
days, this is the economic impact, if we limit their stay to 30 days, 
here is the economic impact — that type of analysis, which actually 
is not very difficult, is all secondary impact analysis. 

And my office 

Mr. Watt. So you are talking about foreseeable under this 

Mr. Sullivan. Reasonably. 

Mr. Watt. Reasonably foreseeable under this bill. What is the 
language in the current 

Mr. Sullivan. The language is silent on that, and, in fact, the 
courts have interpreted it only to require direct impact. So INS did 
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not violate the letter of the law as it has been interpreted in courts, 
and David Frulla’s testimony mentions those court decisions, as 
well as my testimony. 

But, when you step back, you have got to think, shouldn’t INS 
have informed the public through the notice and comment process 
that you are more familiar with your understanding of the Admin- 
istrative Procedure Act to say, we are thinking of limiting visitor 
stay. And we are thinking of limiting those foreign visitors for 
about 15 days, as opposed to the current 30-day period. This is how 
we believe it will impact travel agencies, tourist destinations, white 
water rafting and outfitting companies, and we want you, the pub- 
lic, to comment on that type of analysis. 

That does not happen now under the Reg Flex Act, but it should 
happen, because it informs the regulatory process, and it informs 
agencies like INS on how to have a better, more well-informed reg- 
ulation that is finalized. That is the need for the secondary impact 
analysis. 

Mr. Watt. There is nothing in the bill that really requires a ter- 
tiary impact? You are just talking about reasonably foreseeable? 

Mr. Sullivan. Reasonably foreseeable. And, again, it gets at 
what should agencies be doing that is responsible to inform the 
rule-making process? All over the country, we have States who are 
left in the position through delegated laws, whether that be envi- 
ronmental laws, safety and health laws, that passed these enor- 
mous mandates by the Federal Government that says protect the 
environment and you figure it out. Comply with the Clean Air Act 
standards, but you figure out how you regulate your own State. 

And these folks don’t have chief counsels for advocacy. They don’t 
have reams of chief economists. They need help in the Federal Gov- 
ernment to actually lay out, here is how it may impact when you 
choose these different decisions. So there is a responsibility, I 
think, to help the State regulators figure out what should they be 
doing that is both cost effective and protective through the regu- 
latory regimen that they are faced with. 

Mr. Watt. I am way out of time, but if the Chairman will in- 
dulge me, and I would like to get 

Mr. Cannon. I can’t see the red light. 

Mr. Watt. Mr. Mihm said he doesn’t want to comment on which 
one of these bills is better. I did want to get Mr. Frulla on the 
record about whether he prefers the Senate bill or this bill, and 
even in light of Mr. Shull’s disposition not to be doing any of this, 
I guess, even in that context, whether just kind of a straight- 
forward one or two sentences on which one of these bills you would 
prefer. Just for the record. 

Mr. Frulla. I will be intensely practical. I think that the Senate 
bill is a little more targeted. This is obviously a little more thor- 
oughgoing a bill. The most important thing is for folks to start to 
get to the business of reconciling these bills so that we can get the 
law fixed in a constructive way that everybody can agree on and 
work together on. 

I think the bills ought to come together, same place as Mr. Sul- 
livan, essentially, and I think it is an important thing to do. And 
I don’t want a little bit of disagreement on the margins to be some- 
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thing that holds this up because this is important to a lot of small 
businesses. 

Mr. Watt. Mr. Shull? 

Mr. Shull. I think maybe the way I can say it is by saying that 
although we object to the core elements that are there in both bills, 
it is worth noting that the Senate version of this bill does not have 
the sections that would give new regulatory authorities to the SBA 
Office of Advocacy, which we find a particularly additional prob- 
lematic element of the bill. Because the voice of small business, we 
think, shouldn’t be in the business of telling agencies how to com- 
ply with the law. 

Mr. Watt. Rather than telling them what is too burdensome. 

Mr. Shull. Right. 

Mr. Watt. Okay, thank you, Mr. Chairman. 

I thank the witnesses. That was very informative. 

Mr. Cannon. The gentleman yields back. 

Let me also thank the witnesses. 

I ask unanimous consent that the record be left open for 10 days 
for follow-up questions by Members of the panel. Without objection, 
so ordered. 

Thank you for coming. This has been actually quite insightful, 
very interesting. 

And I know, Mr. Shull in particular, the idea of speedy decisions, 
we are plagued today with a number of cases where agencies are 
just not deciding, and that is in some cases bad for business. Often, 
it is bad for consumers, and so we look forward to your suggestions 
if we ever get to a public forum with our APA review, which I think 
would be helpful. 

Because I that, I think, is really the key to business. Industry 
moves so quickly, things happen so quickly in America today, a 
danger that didn’t exist yesterday is here today and devastating. 

Perhaps tomorrow, the opportunity for business to significantly 
improve the quality of their products by having standards like the 
FDA’s good manufacturing practices for nutritional supplements, 
we are just waiting for them. It doesn’t really matter much what 
they are. They just need to be there and then consumers will have 
an idea of what they are getting, what the quality is of what they 
are getting. 

So the opportunity to improve how we regulate ourselves I think 
is significant. So we thank you for being here today. 

And, with that, we will adjourn. 

[Whereupon, at 1:06 p.m., the Subcommittee was adjourned.] 
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j'liank you for the opportunity to testify before you today. 1 am Robert Shull, Director of 
Regulatory Policy for OMB Watch. OMB Watch is a nonprofit, nonpartisan research and advocacy 
center promoting an open, acconnrahic government responsive to the public’s needs. Founded in 
1983 to remove the veil of secrecy from the White House Office of Management and Budget, OMB 
Watch has since then expanded its focus beyond inoniforing OMB itself. We currently address four 
issue areas: right to know and access to government information; advocacy rights of nonprofits; 
effective budget and tax policies; and the use of regulatory policy to protect the public. 

We arc very concerned about the bill being discussed here today, H.R. 682, “The Regulatory 
Flexibility Improvements Act.” While H.R. 682 purports to address the burdens faced by small 
businesses, the bill will only serve to further drown regulator}' agencies in needless analysis, preventing 
them from promulgating and enforcing the regulations created to protect working families. More 
effective avenues exist to help alleviate the burden on small businesses while ensuring that workplace, 
environmental, and civil rights protections stay intact. 

I. The Regulatory Flexibility Improvements Act is overly broad and 
will result in wasted public resources and reduced public 
protections. 

I'lie Regulatory Flexibility Improvements Act amends the Regulatory Flexibility Act by 
requiring federal agencies to conduct comprehensive analyses of the impacts of federal rules on small 
businesses. Hie bill would effect substantial changes from current law, by 

1. Expanding the RF’A’s coverage to include aU regulations on the books, even long- 
proven safeguards such as the ban on lead in gasoline; 

2. Inviting paralysis by analysis, by requiring agencies to examine both dicccianJ indirect 
effects of the regulations; 

3. Expanding the scope of the RFA to include agency guidance documents, human 
services rules and land management plans; and 

4. Dramatically expanding the scope of rules subject to SBREFA panels. 


( 69 ) 
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This far-reaching proposal could have devastating effects, calling into question longstanding 
health, safety and environmental protections while needlessly burdening agencies and squandering 
agency resources. Specifically, the bill will do the following: 

A. Waste agency resources on highly speculative assessments. 

The hill requires agencies to examine not only direct effects, w^hich are currently assessed under 
the RFA, but also indirect effects. Agencies face substantial difficulties in attempting to calculate 
indirect effects. Tn fact, agency representatives at a recent Senate roundtable suggested this analysis 
would be so speculative as to be useless for poHcymakcrs. The courts have consistently held that Rh A 
does not impose an obligation on agencies to analyze indirect economic effects on entities it does not 
regulate. Requiring consideration of indirext economic effects would drowm agencies in burdensome 
and highly speculative analyses and paperwork that would impede their ability to promulgate needed 
protections, such as protections for workers against exposure to deadly chemicals, like crystalline 
silica. 

B. Burden agencies with redundant and unnecessary analysis. 

The bill also requires reviews of all existing 10-year old rules affecting small business. These 
look-back studies needlessly spend staff time and money to re-justify iinportantand proven health and 
environmenral safeguards, such as airbag safety standards in cars or food safety inspections that 
prevent against foodborne parliogens like e-coli or listeria. These look-back studies would add to the 
lengthy regimen of regulatory assessnienrs already performed by agencies, including those required 
under Executive Order 12866, the Paperwork Reduction Act, the Unfunded Mandates Reform Act, 
and the National Environmental Policy Act, among others. 

The bill also uses a more expansive definition of “rule” than used in the original Regulatory 
Flexibility Act. H.K. 682 amends the definition of rule to refer to 5 USC551(4), which defines a rule 
as “the w^hole or a part of an agency statement of general or particular applicability and future effect 
designed to implement, interpret, or prescribe law or policy or describing the organization, procedure, 
or practice requirements of an agency.” This expanded definition means that regnlatoty flexibility 
analysis will also apply to guidance documents and policy statements as well as proposed and final 
rules. The bill also expands the scope of rules subject to the Regulatory Flexibility Act by including 
amendments to land management plans, rules affecting Indian tribes, IRS recordkeeping requirements, 
and regulations governing grants to state and local governments. These changes drastically expand the 
scope of the Regulatory Flexibility analysis requirements and will needlessly drown agencies in 
burdensome analysis every time the agency seeks to act in any way. 

Moreover, the Regulatory FlexibiHty- Improvements Act has made this analysis more onerous 
by requiring that the analysis to be more detailed and quantitative than it was previously. Not only 
wall agencies have to perform Reg Flex analyses more often, they will have to spend more rime doing 
each analysis. While the current law gives equal weight to narrative rather and quantitative 
explanations of the burden of regulations on small entities, H.R. 682 would compel agencies to 
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perform quanrirativc analysis of burden by requiring agencies seeking ro do non-quanritative analysis 
to explain why a quantitative analysis w'as not possible. 

C. Threaten valuable protections. 

Kxpanding Rh'A analysis to include look-backs and indirect effects could put longstanding 
protections in jeopardy. Agencies would be forced to rc-justify proven regulatory safeguards such as 
lead in gasoline or arsenic in the drinking water. Industry advocates have already singled out EPA’s 
ambient air quality standards for lifc-thrcatcning soot and smog as a primary reason for expanding 
regulatory flexibility analysis to include indirect effects. H.ll. 682 also extends analytical burdens to 
a whole new universe of public protections — human services rules, such as those protecting abused 
and neglected children in federally-funded child welfare programs — by including nonprofits in rite 
definition of small entities and expanding the scope of the RFAto regulations governing grants to state 
and local governments. 

The bill also ties the bands of agencies by eliminating procedures for delaying analysis. Under 
current law, the agency can continue to promulgate a regulation before it has finished the regulatory 
flexibility analysis, if the agency head believes it is necessary to do so. H.R. 682 eliminates these 
commonsense procedures, instead forcing agencies to delay needed protections until the analysis is 
finished. Imagine if emergency regulations to protect miners after the Sago incident, for instance, had 
to be delayed until the agency could finish this onerous and highly speculative analysis. Even when 
the need for the regulation has been clearly proven, the agency would have to wait for the regulatory 
flexibility analysis before it could prenteed. 

D. Put corporate special interests ahead of the public interest. 

H.R. 682 gives corporate interests an even greater advantage in the regulatory process by 
giving the head of the Small Business Administration’s Office of Advocacy a preview of proposed rules 
before they are published in the Federal Register and increased opportunities to intervene in the 
process, (lurtcnc law requires EPA and OSHA to submit draft rules to panels of business lobbyists, and 
a section of this bill would expand these preview opportunities to all agencies. I'he bill would also 
expand the regulations that would require SBREFA panels by including all rules that result in “an 
annual effect on the economy of $100,000,000 or more,” “a major increase in costs or prices,” 
“significant adverse effects” on a variety of economic factors, “a significant impact on a substantial 
number of small entities.” An additional section would actually give SBA’s Office of Advocacy the 
power to write regulations governing all agencies’ compliance with the Regulatory Flexibility Act. 
(liven that Advocacy is a taxpayer-funded voice for business interests, this provision is particularly 
troubling. 

In another corporate giveaway, the bill would allow trade associations to be considered small 
businesses despite their net worth. This change to the current law would allow huge trade associations 
to masquerade as small businesses and seek the same protections and considerations as other small 
businesses. 
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II. Regulation does not always harm U.S. competitiveness and 
may actually improve it. 

Burdensome aiiTi-regulatory measures like H.ll. 682 are born our of the idea that regulation 
will drive small American companies out of business. The real scholarly evidence, however, refutes 
this claim. While the business ettmmunity may be hampered in competing in global trade, regulation 
is not at fault. The business community, however, has nothing to gain by publicizing the real reasons 
for its difficulties, such as lower wages paid in other countries with which wc now have self-destructive 
free trade agreements. The idea that regulation causes competitive decline is the product not of 
careful scholarship but, rather, of a multi-million dollar public relations campaign. 

These criticisms of regulation are insufficient for four reasons: 

(A) Reaulalorv safeguards Produce sisnifkanl heneftls for ihe Public. Citations of the high 
cost of regulation do nor establish that regulation is unwarranted because they 
completely ignore what we gain from these expenditures. Protecting people and the 
environment may cost a lot of money, but it also produces far larger hcnefics. In fact, 
even tbe Office of Management and Budget, which is a main proponent of the idea 
chat regulations arc too costly, nonetheless reports every year that regulation in the 
United States generates aggregate benefits that greatly exceed the cost of the federal 
regulations.^ 

(B) Not all costs have the same moral or ethical value. Some regulatory costs represent 
the cost to industry of doing what it should have done as a good corporate citizen in 
the absence of regulation. For example, stunning new evidence reveals that U.S. 
automakers misled the government and the public foe years by claiming tliar the 
strength of vehicle roofs is unrelated to the serious injuries sustained when vehicles 
crash and roll over. According to industry documents. Ford denied this link even 
though its Volvo subsidiary bad conducted research demonstrating that strengthening 
car r<K)fs and other improvements arc die key to preventing injuries and saving lives 
in rollover crashes." If and when the National Highway I'raffic Safety Administration 
issues a rule to safeguard against vehicle roofs caving in during rollover crashes, the 
cost ro the automakers of complying will mean little if it is not offset by the profits 
earned during the period that the automakers knew of tbe need for stronger roofs but 
failed to do anything about it. 

(U) (ios? estimates are overbhyum. Moreover, many claims about regulatory costs arc 


1. See 2006 Draft Report on the Costs and Benefits of Federal Regulation, (available on-line at 
<hrri'>;//vvvvw.wliitehouse.gov/O.VIB/inforeg/reports,/20()6_draft_cost_benefit_report.pdf> Previous reports on the costs and 
benefits of regulation avaihable at <hrtii://w'ww.whitehouse.gov,/OMR''inforeg.''regpol-reporrs_cangress.html>). 

2- See Press Release, Public Citizen, '^ew Report on Auto Industry Data Shows Automakers Misled NHTSA and 
l\iblic When Denying Link Berween Roof Strength and Injuries” (.Vlar. 30, 2()()5) (available on-line at 
<htrp;/7w'ww.cirizen-org'pressroom/release.cfm?ID=1909>). 
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suspicious because rhey rely on cost estimates rhar come from industry sources that 
have an incentive to overstate the costs for regulatory and public relation purposes. 
According ro a recent influential study, 

ex ante cost estimates have usually been high, sometimes by orders of 
magnitude, when compared to actual costs incurred. I his conclusion 
is not at all surprising in light of the strategic environment in which the 
predictions are generated. In preparing regulatory impact assessments 
for proposed niles, agencies are heavily dependent upon the regulated 
entities for information about compliance costs. Knowing that the 
agencies are less likely to impose regulatory options with high price 
rags (or to support them durhig the review' process), the rcgulatecs 
have every incentive to err on the high side.^ 

One particular estimate of costs, the discredited Crain and Hopkins study 
commissioned by the Small Business Administration, is significantly ovcrblowm.*^ For 
example, the familiar estimates that the manufacturing sector in 2000 “shouldered 
$147 billion of the $497 billion onus of environ mental, economic, w^orkplace, andtax- 
compliancc regulation”' suffer the same problems just dtscussed and actually magnify 
those errors significantly, based on the assumption that regulatory compliance costs 
should he doubled to account for industry’s public relations campaign against 
regulatory protections and the expenses of lobbying this very Congress.*^ 

(O) Compliance costs arc so minuscule that ihev have minor comteliUve consequences. 
Finally, and most importantly for these purposes, regulation cannot be blamed for a 
decline in competitiveness or other economic ills because compliance costs are only a 
very small percentage of total value of the shiptnents made by tnamifacnirers. On the 
basis of data from the World Bank, Professor Kevin Gallagher of Boston University 
finds the “sum of all marginal pollution abatement costs in the United States is less 
than one percent of value added production.” ' Department of Commerce data 
confirm this estimate. This information indicates abatement expenditures are an 


3. Thomas (). McGarity & Riitli Ruttenberg, C,ounling the C.osl oj Heallh. Safely & J'.ni/ironincnlal Rc^ilaliori, 
KO Ttx. L. Rev. 1997, 1998 (2002). 

4. See W. MARK GRAIN &'l'noM.vs l>. Hopkins, 'ItiR Impact OF Rr.CTni,ATORYGosTSONSM,AT.i Kirms (Office of 
Advocacy, Small Business- Admin. RFP No. SBAHQ-OO-R-0027) (2001 ). 

5. I esrimonv of National As.s<)t’n of Msjw.'kt.H earing on ImpacI of Regulalions an U.S. Mamifacluritig Before ihc 
House Subcomm. on Reg. Affairs. House Comm, on Goi'Y Reform , 109th Cong. (April 12, 2005), ;ir 5 (citing C r.ai.\ & 
Hopkins, supra note 1 1 , at 27 Thl.yA). 

6. See Crain &. Hopkins, supra note 1 1, at 10. 

7. I estimony of l^rof. Sidney A. Shapiro, Hearingott Impact of Regulations on U.S. Aia/nifaeturing, l()9th Cong. 
(April 12, 2005), at 5 text accompanying note 5. 
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average of 0.62 percent of the value of shipments of all industries. Industry sectors 
with high abatement costs only pay between 1.27 and 1. 51 percent of the value of 
shipments.' Indirect costs arc derivative of direct compliance costs; since low direct 
costs generally will produce low indirect costs, regulation overall should have a minor 
competitive and labor impacts. 

The scholarly evidence backs np this claim. Economists have considered the impact of 
environmental regulations on plant location decisions (do polliition-iiiteiisive industries build 
disproportionate number of new factories in countries or areas of the United States where there is 
weak environmental regulation?) and on trade flows (do exports from developing to developed 
countries show an increasing percentage of pollution-intensive goods?). Neither type of study 
supports a regulation-competitiveness link. I recommend a recent literature review by Professor 
Sidney Shapiro, which synthesizes the major research on the questions and comes to the following 
conclusions: 


The leading mcca-smdy of plant location and trade flow studies found 
that “studies attempting to measure the effect of environmental 
regulation on net exports, overall trade flows, and 
planr-locanon-decisioiis have produced esrimarcs rhatare either small, 
statistically insignificant, or not a robust to testof model specification.” 
These authors concluded that there is “folverall ... relatively little 
evidence to support the hypothesis that environmental regulations have 
had a large adverse effect on competitiveness, however that elusive 
term is defined.”*’ 

According to another survey of the literature, “ I he vast majority of 
studies have found no systematic evidence that the share of developing 
country exports and production is becoming more pollution-intensive. 
Tn addition, no studies have indicated that there is stibstantial evidence 
that pollution-intensive industries flee developed countries vdrh 
relatively high (and costly) environmental standards)."'” 


H. iJ. at .5 (citing Adam B. Jaffc, Steven R. Peterson, Paul R. Poitney, 8f Robert N. Stavins, Envmmmenlal 
Rc’gulalion and the CoinpcIUin'ncss ojU.S.Aianu/acturing:Whal Does the EvideticeTcU Usf, 33 J. EcON.Lll. 132, 141 Tbl.5 
(1995)). 


9. Id. at 5-6 (citing Jatfe eral., supra note 1.5, at 141). 

10. Id. at 6 (citing Kr.VIN t). (lAT.I.AGTmR, FRr.r.TR.ADr. .ANDTTm KNVTROXMI^T: .VIRXTCO. NAFl'A, ANT> BF.YOND 
26 (2004)). 
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III. The Regulatory Flexibility Improvements Act will not meet the 
needs of small businesses. 

H.R. 682 was put forward under the banner of relie\Hng regulatory burden to small business, 
but this legislation puts public protections at stake while failing to get at the heart of what ails small 
business. The small business community is a major source of innovation and employment in this 
country. Like their larger counterparts, however, small businesses arc also responsible for social ills 
addressed by regulations, ranging from workplace health and safety problems to environmental 
pollution. ' ' Thus, we cannot simply give small businesses a free pass from regulation. At the same 
time, it can be relatively more expensive for small business to comply with regulations than large 
companies. Small businesses want to do their part and be responsible; real reforms, then, must help 
small businesses comply with regulations in order to level the playing field with large businesses while 
giving the public the protection it needs and deserves. 

We already have these reforms. Small firms receive direct government subsidies such as 
outright and government-guaranteed loans from the Sniall Business Administration (SBA) as well as 
indirect preferential treatment through federal prcM:urement requirements and tax provisions. 
Additionally, small business is treated to many exemptions or special rrcacmcnt in tlic area of 
regulation. For example, employers with fewer than 15 employees are exempt from the Hqiial 
Employment Opportunity Act,'^ and OSHA levies lighter penalties for smaller firms, exempts 
businesses with fewer than 10 workers from recordkeeping requirements, and provides free on-site 
compliance consultations. 

Small business concerns are inscribed in law. The Small Business Regulatory Enforcement 
Fairness Act (SBRHFA) requires agencies to give special consideration and voice t() small business as 
part of the rulemaking process as well as expanded judicial review for small businesses wishing to 
challenge agency decisions.''' Likewise, the Equal Access to Justice Act gives small businesses special 
privileges when litigating against agencies: small businesses can recover attorney’s fees if they prevail 
in court against a federal agency." 

Real reforms for small businesses w'ould make these benefits meaningful by clamping down on 
the ways that large businesses game the rules and claim the status of “small business.” Real reform 
would consider the role of small business in contributing to pollution and other harms to the public 
and would respond by adce]uarely funding compliance assistance offices in every congressional district. 


11. 5??Ricli;u'd J. VieTce, Jr.. Small isNot Beautiful; The Case Against Special Regulator^' Treatment of Small Firms. 
50 , ADMIN. I,. Kr.v. 537 (i9yX). 

12. See 42 U.S.C. § 2000L-(b). 

13. See OSH, A, OSHA Srtiall Business Assistance: OSHA Benefits for Small Business (available (ni-linc at 
<http://www.osha.gov/dc5p/sraallbusincs»'bcncfits.html>). 

14. See 5 U.S.C. 5S 601 el seej. 


15. See id. ^ 504. 
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which would be given the resources rhey need to give small businesses rhe help that rhey, in rurn, need 
to be good corporate citizens and comply with the law. This bill does not come close to being real 
retonn; it is a shameful giveaway of the protections we need, and it shamelessly exploits the real needs 
of small businesses in order to justify this dangerous exercise. 

IV. There is a better way. 

A. National Business Regulatory Assistance Act 

There are better ways to help small business w'ithont sacrificing longstanding public 
protections. The National Small Business Regulatory Asvsistancc Act (S. 1411) would be the first step 
to strengthening Small Ihisiness Development Centers (SBDCs) around the country by launching a 
pilot in which SBDCs would provide compliance assistance to small businesses. This bill would help 
level the playing field for small businesses by giving tliem specialized assistance with understanding 
and complying with federal regulations, without compromising the puhlic’.s protections, directly or 
indirectly; instead, it would actually help some businesses to comply with the regulations that are in 
place to protect the public. 

R. Strengthening Petitions for Rulemahing 

Processes already exist that allow botli businesses and rhe public interest to ask federal agencies 
to address particular regulatory problems. Small businesses are already well aware of the regulations 
that arc particularly burdensome or obsolete. Rather tlian expanding the Regulatory Flexibility Act 
to review all federal regulations on the books, small businesses already have the power to petition 
agencies to revisit specific regulations. Strengthening the petition process by making agencies more 
responsive to requests from the public would use existing mecliaiiisms to open the door to reforms 
without drowning agencies in reviews of existing regulations. Moreover, rather than serving a 
particular constituency, strengthening petitions for rulemaldng would benefit all members of the 
public. Ttcan be used to identify both gaps in public protections as well as areas where reform may be 
needed. 
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Problems of H.R. 682 


Repiilalorv Flexihililv Ael 

Refulalorv Flexihililv Imnrnvemenls Act III.R. 6821 

Applies ojily to rules willi direct elTecis on sm^l 
businesses 

• Applies lo rules, policy sialeinenis and guidance documents, 
land management plans, revisions or amendments to land 
management plans, reeordlceeping requirements and formal 
rulemakings with direct and indirect effects to small 
businesses. 

Includes regulations impacting small businesses and 
local goveniiiieiils 

Includes regulations impacting small businesses, local 
governments. Tribal organizaiioiis, local labor organizaiioiis 
and professional and trade associations 

Requires ageiicies lo prepare a regulatory flexibility 
analysis for all proposed rules and for all liJial rules, 
stiinmari/ing wby the action is being taken and 
description of how small entities will be impacted. 

• Regulatory flexibility analysis must contain all provisions of 
original regulatory ilexibilily analysis, but must also include a 
description of alternatives that might maximize benefits and ar 
esliinale of "the additional cumulative economic impact of the 
proposed rule on small eiiiilies beyond that already imposed 
on tlK class of sitiall entities." Final analysis is no longer 
required to be '‘succinct," and explanations are amended to be 
•‘detailed explanations," 

■ The agency is required to respond to public 
comments. 

• I'hc agency is requited to specifically respond to comments 
filed by the Chief Counsel of Advocacy, including details of 
any cliangcs made as a result of tlie eomnients. 

• Allows analysis to be either quantified or general. 

• If t^ency gives a general description instead of a quantified 

analysis, it must include detailed explanation of why 
quantification is not “practicable or reliable." 


• Eliminates procedures for agency heads to delay the analysis 
before promulgating proposed or final rule. 

Requires small business panel to review all rules by 
bPA and OSHA with a significant impact on small 
entities. 

Requires small business panel to review all ailes that result in 
“an annual eflecl on the economy of S 100, 000, ()()() or more," 

“a major increase in costs or prices," “significant adverse 
effects” on a variety of economic factors, ‘‘a significant impact 
on a subslaniial number of small eiitilies." 

Periodic review of all rules, "wliich have or will have 
a significant adverse iinpaci on a substimtial number 
of small entities," going back to ten years before the 
enactment of the RFA. 

Periodic Ttwiew of all nilcs, regardless of whether they have 
had or will have a significant impact on a substantial number 
of small entities. Agencies will submil a reporl to Congress 
regarding their findings. '1 he review must include comments 
by file Regulalory Enibrcemenl Ombudsman and the (Tiief 
Counsel of the Office of Advocacy and “the coiitribuiioii of 
the rule to the cumulative economic impact of all Fcderiil rules 
on file class of small enlilies affected by the rule." 
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New small businesses open every year. Buffeted by a variety of economic atid 
financial gusts, tliese businesses struggle mightily against tlic prevailing winds in an 
effort to reach their destination of profitability. One very strong gale through wbicih 
small businesses must navigate is unnecessary and overly burdensome federal regulation. 
Small businesses, according to a study by the Office of Advocacy of the United Slates 
Small Business Administration, pay $2,000 per employee per year more than large 
businesses to comply with the tornado of federal rogulalion. In some sectors, such as 
manufacturing, the per-employee cost is even higher than that average. Thus, it is not 
surprising to learn that nearly 500,000 businesses fall to tlie regulatory winds buffeting 
them. 

More than 25 years ago. Congress recognized that the gusts of regulation were 
iransforming into a hurri.cane. Congress reacted with a brilliant idea; force fed eral 
regulators to examine the impact that their rules will have on small business before the 
winds of regul ation destroy the small business. That brilliant idea was the Regulatory 
Flexibility Act. Passed in 1980, knot only was supposed to force federal agencies to 
think before tliey regulated but it was to direct their thinking to consider specifically the 
effect that the regulatory storms have on small business. 

Enactment of the RFA forced a small but perceptible shift in the tack of federal 
regulation. Some agencies used enactment to focus their thinking and develop less 
burdensome regulation. 'I'o many other agencies, though, the RFA was a gentle breeze 
walling by, barely ruffling them on their course for more and more burdensome, 
overlapping, and umiecessary regulation. 

Congress tried to strengthen the winds of change in 1996 with the enactment of 
the Small Business Regulatory Enforcement Fairness Act or SBREFA. That act made 
agency compliance with the procedural requirements of the RFA judicially rcvicwable 
independent of any challenge to the underlying agency rule. With the threat of litigation 
banging over them, federal agencies began paynng more attention to the RFA. 
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The added attention did not result in a si gnifi cant change in wind direction for 
many agencies. President Bush noted the importance of the RFA as a means to reduce 
the regulatory stonns lashing small business in a March 19, 2002. fic also said that 
federal agencies were ignoring the law. The President went on to state that federal 
regulators "will care that tlie law is on the books." The small business owners in 
attendance at that speech wildly applauded. The President ultimately assigned the task to 
Dr. Jolin Graham, the former head of the Office of Information and Regulatory Affairs at 
the Office of Management and Budget and Thomas Sullivan, the Chief Counsel for 
Advocacy at the United States Small Business Administration. Fearlessly flying into the 
eye of the regulatory stoiTn, they tried to tame the winds of the federal bureaucracy. 

While they eliminated many of the gusts, the prevailing winds have no! dramatically 
changed. Small businesses remain buffeted by regulation. 

The efforts of Dr. Graham and Chief Counsel Sullivan have been hampered by the 
inadequacy of the RFA. Plagued by luidefined terms and vague parameters, the RFA is 
far from an ideal statute. Loopholes exist that permit agencies to fly their regulatory 
proposals l.o fruition without much more than an occasional bout of turbulence. Some 
agencies go so fiir as to interpret their statutory mtindate and the RFA in a way as to avoid 
any semblance of compliance. 

The absence of uniform interpretation of the RFA among federal agencies is best 
demonstrated by a proposed rule published in the Federal Register on July 18, 2006. Six 
federal agencies that regulate financial inslilutions and debt collection proposed a joint 
rule to implement certain sections of tlic Fair and Accurate Credit Transaction Act 
(FACT). Each agency's implementation of the RFA was dramatically different. For 
example, tlie Federal Reserve and the Federal Trade Commission provided detailed 
analyses and requested comments on significant alternatives. 71 Fed. R.eg. al: 40,803, 

40,, 805. In contrast, the National Credit Union Administration had one paragraph that 
simply stated the proposal would not have a significant economic impact on a substantial 
number of sm.all entities - a statement that does not even comply with existing 
requirements to provide a factual basis for the certification. 

H.R, 682 significantly strengthens the RFA so that agencies, jls President Bush 
stated, “will care that the law is on the books.” 'ITie bill makes luunerous technical 
improvements to the RFA, eliminates loopholes, and significantly empowers the Chief 
Counsel to do more than simply cajole and report on agency compliance with the RFA. 
The primary objective of H.R. 682 is to avoid the type of ad hoc implementation of the 
RFA evidenced by the joint proposed rule implementing FACT. 

One of the original purposes of the RFA was to create an economic impact 
statement that was akin to an environmental impact statement that agencies must prepare 
pursuant to the National Environmental Policy Act (NEPA). Court decisions, however, 
deteimined that wlule parallels exist between the RFA and NEPrV, those parallels could 
only go so far since the level of detail required by NEPA exceeds that required by the 
RFA. The Small Business Committee regularly secs the impact that regulations have on 
small businesses struggling to survive and grow. Detailed analysis oftlic impact of 
regidations on small businesses is necessary to ensure that regulators are not making 
irreversible decisions that will reduce the competitive ability of small businesses, prevent 
them from expanding, and harm the growth of the American economy. After all, even 


2 
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NEPA recognizes that a major federal action affecting the environment also will have 
socio-economic consequences that must be measured and assessed before going foward 
witli a major federal action. Yet, the most pervasive and far-reaching federal action - the 
issuance of a legislative regulation - only need have a modicum of explanation and 
analysis. That makes no sense, undermines the concept of rational decisionmaking, and 
leaves small businesses exposed to significant costs and burdens that might oihenvisc be 
alleviated without any diminution in the ability of federal agencies to meet their statutory 
and regulatory mandates. 

The other major change relates to the Office of Advocacy and its role under the 
RFA. Currently, the Chief Counsel’s power is quite limited. He can use the power of 
persuasion, enlist the assistance of Dr. Graham at OIRA, embarrass agency officials in 
his annual report to Congress, and threaten agencies with the prospect of filing an amicus 
brief in federal court. But that is all of the Chief Coimscrs power. Even thougli the 
Chief Counsel is required to instruct agencies in RFA compliance and monitor such 
compliance, the United States Court of Appeals for the District of Columbia Circuit 
detennined that the interpretations of the RFA by the Qiief Counsel do not deserve any 
deference except to the extent that the comments are like any other comments - 
persuasive to the agency. This stands in stark contrast to the interpretations of NEPA 
offered by the Cottncil on Environmental Quality (CEQ). The Supreme Court, on more 
than one occasion, held that CEQ’s regulations implementing NEPA should be given 
substantial deference. 

'I'he significance of the deference paid federal agency interpretation of statutes 
maybe an esoteric point, but it is important nonetheless. The Supreme Court gi-ants 
substantial deference to federal agency interpretations of ambiguous statutes. The Chief 
Counsel does not get that deference becau.se he is not considered to he implementing the 
RFA, By granting tlic Chief Counsel the authority to write regulations for implementing 
the RFA,, the Chief Counsel’s interpretations will be accorded the same deference tliat 
courts grant to CEQ’s interpretation of NEPA. This will force agencies U) work even 
more closely with the Chief Coimsel to ensure that tlie agency's interpretation of the R.FA 
comports with that of the Chief Counsel. 

Tlie bill does not provide bright-line definitions for tiie two primary parameters in 
the RFA - "significant economic impact" and "substantial number of small entities." 

Tliat oversight w as purposeftil. Given the stunning breadth of the federal bureaucracy, it 
is not possible to define these terms by either percentages or number of businesses. For 
example, a statutory definition of significant economic impact, that sets an impact as 
significant if it reduces net profits by five percent seems reasonable. Yet, for the retail 
food indiustiy, whose gross margins average fi-om 2 to 4 cents on the dollar, a bright-line 
statutory chtinge amounts to an exemption from compliance with respect to food 
retailing. Regulations, such as country-of-origin labeling, would never meet tha.t 
statutory threshold. If tlie primary purpose of H.R. 682 is to dose the loopholes in the 
RFA, no rational purpose exists by creating new ones. As primaiy author of this 
legislation, I would expect the Office of Advocacy, when it drafts implementing 
regulations, to adopt the tactic used by CEQ when it was faced wdth defining the pai'allel 
amoiphous temis of "major federal action" and "significantly affecting the enviromnenl.” 
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H.R. 682 also will bold agencies accountable for analyzing bolh the direct and 
indirect impacts of their rulemaking decisions on smidl businesses. Current court 
decisions are most emphatic in stating that an agency need only analyze tire impact of 
tlieir rules on those entities directly regulated by their actions. An agency may certify 
that a rule does not substantially impact a significant number of entities by creating mles 
that state and local governments must implement. Although businesses may suffer harsh 
and burdensome effects (effects that might w'cll be analyzed in an agency’s environmental 
impact statement and regulatory impact analysis), the obvious impacts on small 
businesses in such circumstances arc ignored by the agency. This practice ignores how 
Congress delegates responsibility to feder^ agencies, the real world effect of regulations, 
and mns contrary to tire purpose of the RFA. 

H.R. 682 represents a comprehensive fix to current weaknesses in the RFA. 

When the RFA was enacted, opponents said it would slow the promulgation of mlcs. A 
comparison of the size of the Federal Register in 1980 widi that today will show' that the 
RFA has done no such thing. During the debate over the amendments to the RFA made 
by SBREFA, opponents argued that judicial review would create a gust of wind that 
would blow down the courthouse door. Shockingly, the federal courthouse doors remain 
standing. Any arguments about the horrors of H.R. 682 that will be raised by opponents 
of the bill that the regulatory process will come to a grinding halt also have tto basis in 
fact. Nothing in H.R. 682 changes the underlying statutory mandates of federal agencies 
and their responsibilities. H.R. 682 simply forces agencies to take procedural steps to 
understand what they are doing when they regulate and those steps will make them, 
regulate more sensibly. 

Ultimately, what is at stake is the ability of small businesses to stay in business -- 
based not on the whims and dictates of federal bureaucrats but on their capacities in the 
marketplace. Belter, sounder rules will be beneficial to the regulatory objectives of the 
agencies through increased compliance and lower costs to small businesses. For 
example, if the Department of Justice completes its current rulemaking process for 
implementing the Americans with Disabilities Act in a ma.ancr that will force the closure 
of small businesses, those businesses will be unable to offer services to the disabled 
undermining the intent of Congress. 

No good reason exists to oppose those goals and objectives that ihe sponsors of 
H.R. 682 have other than the fear of Ihe unknown. But as President Roosevelt, 
paraphrasing Micliel de Montaigne said; "The only thing we have to fear is fear itself" 

1 stand ready to work with Subcommittee Chairman Cannon and others to ensure that 
H R. 682 becomes law. Then the RFA really will be on the books and federal agencies 
will care that the law is on the books. 


4 
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July 18, 2006 

The Honorable Thad Cochran 
Chairman 

Committee on Appropriations 
United States Senate 
Washington, D.C. 20510 

The Honorable Robert C. Byrd 
RanVing Member 
Committee on Appropriations 
United States Senate 
Washington, D.C. 20510 

Rc: Funding the Newly Reauthorized Administrative Conference of the 

United States for Fiscal Year 2007 

Dear Chairman Cochran and Ranking Member Byrd; 

On behalf of the American Bar Association (“ABA”) and its more than 400,000 
members nationwide, 1 write to express our strong support for funding the 
Administrative Conference of the United States (“ACUS”) for fiscal year 2007 at the 
fully authorized level of S3.2 million. As your Committee prepares lo mark up the 
Transportation, Treasury Appropriations Bill later this week, wc urge you to provide 
full funding for ACUS, which was just reconstituted in the last Congress by the 
enactment of the “Federal Regulatory Improvement Act of 2004” (P.L, 108-401, 
formerly, H.R. 4917). Once it is provided with this modest funding, the agency vdll be 
able to restart its operations and then begin addressing the many important tasks that 
may be assigned to it by Congress, including, for example, assisting the Department of 
Homeland Security to consolidate the administrative processes from the more than 20 
federal agencies that were included in ttie new Department. 


ACUS was originally established in 1964 as a pennanent body lo sen'c as the federal 
govemraenf s in-house advisor on, and coordinator of, administrative procedural 
'■ ' reform. It enjoyed bipartisan support for over 25 years and advised all three branches 
of government before being terminated in 1995. In 2004, Congress held several 
hearings on ACUS reauthorization, and during those hearings, all six witnesses, 

> ! including Supreme Court Justices Antonin Scalia and Stephen Breyer, praised the work 
' ' of the agency. The written testimony of Justices Scalia and Breyer is available on the 
ABA’S website at hltn://w'WW.td)ancLora'poladv/ACUSi'cautho!ization.html . 
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Following these hearings, H.R. 4917 was introduced by Rep. Chris Cannon (R-UT), Chairman of 
the House Judiciary Subcommittee on Commercial and Administrative Law, for the puipose of 
reauthorizing and resurrecting the agency. That bipartisan legislation ultimately garnered 34 
cosponsors— including 1 8 Republicans and 16 Democrats— before being approved unanimously by 
the House and Senate at the end of the 108“" Coi^ss. President Bush then signed the measure into 
law on October 30, 2004. 

At the request of Chairman Cannon, the Congressional Research Service (“CRS”) prepared a short 
study describing the many benefits of ACUS, and a copy of the CRS Memorandum of October 7, 
2004 is also available at hUD://www.abanet.org/poladv7ACUSreaiithonyation.html . As outlined by 
CRS, ACUS has many virtues, including the following: 

» A ncwlv-reconstituted ACUS wo u ld provide urt?entlv needed resources and expertise t o assist 
with difficult administrat iv e proces s is sues arisi ng from the 9/1 1 terrorist a tta cks against t he United 
States as well as other new a d ministrative issues. The CRS Memorandum concludes that 
“[ACUS’s] reactivation would fill the current urgent need for an expert independent entity to render 
relevant, cost-beneficial assistance with respect to complex and sensitive administrative process 
issues raised by 9/11 restructuring and reorganization cffoits,” including the creation of the 
Department of Homeland Security by consolidating parts of 22 existing agencies and the 9/1 1 
Commission’s recommendations to establish a new intelligence structure. In addition. CRS noted 
that ACUS could provide valuable analysis and guidance on a host of other administrative issues, 
including public participation in electronic rulemaking, early challenges to the quality of scientific 
data used by agencies in the rulemaking process, and possible refinements to the Congressional 
Review Act, A fully-funded ACUS could effectively address these and myriad other issues 
involving administrative process, procedure, and practice at a cost that is minimal when compared 
to the benefits that arc likely to result. 

•ACUS eninvs strong hinartisan support a n d all obser v ers agree th at it has be en extremely cost- 
effective. As CRS also noted in its Memorandum, all six of the witnesses who testified before tlie 
House Judiciary Subcommittee on Commercial and Administrative Law agreed that during the 
more than 25 years of its existence, “. ..the Conference was a valuable resource providing 
information and guidance on the efficiency, adequacy and fairness of the administrative procedures 
used by agencies in carrying out their missions.” ACUS was unique in tliat it brought together 
senior representatives of the federal government with leading practitioners and scholars of the 
private sector lo work together to improve how otir government functions. That collaboration has 
been sorely missed in many Avays, as was so cleju-ly brought out in the hearings. As CRS explained, 
ACUS produced over 1 80 recommendations for agency, judicial, and congressional actions over the 
years, and approximately three-quarters of these reforms were adopted in whole or in part. Because 
ACUS achieved these impressive reforms with a budget of Just a few million dollars per year, CRS 
noted that “all observers, both before and after the demise of ACUS in 1995, have acknowledged 
that the Conference was a cost-effective operation.” 

•Before it w as terminated in (995. ACUS brought about many signific^t achievements, In 
addition to providing a valuable source of expert aad nonpartisan advice to the federal government, 
ACUS also played an important faciHtativc role for agencies in implementing changes or carrying 
out recommendations. In particular. Congress gave ACUS facilitative statutory responsibilities for 
implementing a number of statutes, including, for example, die Equal Access to Justice Act, the 
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Congressional Accountability Act, the Government in Ihe Sunshine Act, the Administrative Dispute 
Resolution Act, and the Negotiated Rulemaking Act. In addition, ACUS’ recommendations often 
resulted in huge monetary savings for agencies, private pities, and practitioners. For example, 

CRS cited testimony from the President of the American Arbitration Association which stated that 
“ACUS’s encouragement of administrative dispute resolution had saved ‘millions of dollars’ tliat 
would otherwise have been spent for litigation costs.” CRS also noted that in 1 994, the FDIC 
estimated that “its pilot mediation program, modeled after an ACUS recommendation, had already 
saved it S9 million.” The CRS Memorandum provides numerous additional examples of ACUS’ 
prior successes as well. 

» ACUS’ role in the reuulaiorv process is totally separate and distinct from that of OIR A. In the 
past, some have suggested that ACUS’ activities perhaps may duplicate some of tlic activities of 
OMB’s OJTice of Information and Regulatory Affiurs (“OIRA”). This reflects a misunderstanding 
of ACUS’ fundamental role in the regulatory process. By virtue ofits history and inslitutional 
design, ACUS is uniquely in a position to achieve bi-partisan con.sensus on administrative and 
regulatory improvements; to provide a forum for executive and independent agencies to exchange 
“best practices” ideas; and to bring private sector lawyers and academics together with political and 
career government officials to address ways to improve government operations. 

OIRA is a very different type of entity that is neither inclined nor equipped to address many of the 
issues that ACUS has focused on. For example, there is no way that OiRA could have devoted so 
much time and attention to developing the ADR techniques that so many government agencies 
ailopted. Nor docs OIRA play any role in agency adjudication or judicial review issues. OIRA’s 
principal role is to represent the President in making sure that the Administration’s regulatory 
policy is followed. ACUS’s role, on the other hand, is to be au independent catalyst for seeking to 
reform and improve administrative and procedural issues that necessarily tend to receive less 
attention in Congress or the White House in the face of what are deemed more pressing day-to-day 
matters. 

In sum, now that Congress has enacted bipartisan legislation reauthorizing ACUS, the agency 
should be provided with the very modest resources that it needs to restart its operations without 
unnecessary delay. To accomplish this goal, wc urge you to provide S3.2 million in funding for 
ACUS for fiscal year 2007 during your Committee’s mark up of the Transporlaiion Treasury 
Appropriations Bill later this week. 

Thank you for considering the views of the ABA on this important issue. If you would like to 
discuss the ABA’s views in greater detail, please feel free to contact the ABA’s senior legislative 
counsel for administrative law issues, 1/arson Frisby, at 202/662-1098, or the Chair of the ACUS 
Task Force of the ABA Administrative Law Section, Warren Belmar, at 202/.586-6758. 


Sincerely, 


Robert D. Evans 



85 


July 18,2006 
Page 4 


cc: The Honorable Christopher S. Bond 

The Honorable Patty Murray 

All other members of the Senate Committee on Appropriations 

The Honorable Arlen Specter 

The Honorable Orrin G. Hatch 

The Honorable Patrick J. Leahy 

The Honorable Jeff Sessions 

The Honorable Charles E. Sehumer 

The Honorable Jerry Lewis 

The Honorable David R. Obey 

The Honorable Joseph Knollenberg 

The Honorable John W. Olver 

The Honorable Chris Cannon 
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Response to Post-Hearing Questions from the Honorable Thomas M. Sul- 
livan, Chief Counsel for Advocacy, United States Small Business Adminis- 
tration, Washington, DC 


SBM 

Offke of Advocacy mmms^ 

Advocacy: the voice of small business in government 


August 11, 2006 


The Honorable Chris Cannon 
Chairman 

Subcommittee on Commercial and Administrative Law 
Committee on the Judiciary 
U.S. House of Representatives 
Washington, DC 20515 

Dear Chairman Camion: 

Thank you for the opportunity to provide you with additional information related to my 
testimony on HR 682, the Regulatory Flexibility Improvements Act. This letter addresses the 
questions that you posed in your letter dated July 25, 2006. 

Congress established the Office Advocacy pursuant to Public Law 94-305 to advocate the 
views of small business before Federal agencies and Congress. Because Advocacy is an 
independent office within the U.S. Small Business Administration (SBA), these views do not 
necessarily reflect the position of the Administration or the SBA. For the sake of clarity, I will 
repeat each of your questions, followed by our responses. 


Q: Whai provisions ofH.R. 682 standout as the most constructive reforms? 

A: H.R. 682 is a comprehensive bill that is meant to close the loopholes in the RP A. While 

many of the reforms are important, the most important reforms for small entities are: 

1) Consideration of foreseeable indirect impacts 

2) Expansion of the requirements for Section 610 review 

3) Consideration of cumulative impacts of regulations 

SBA IS AN EQUAL OPPORTUNITY EMPLOYER AND PROVIDER 
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4) Codification of Executive Order 13272 (i.e., a permanent mechanism to ensure that 
agencies respond to Advocacy’s comments and provide early access to draft regulations when 
possible) 

Qs S&me critics of the Regulatory Flexibility Act have suggested that its implementation 
could be. improved if certain terms were better defined. For example, they note that 
“significant economic impact on a substantial number of small entities” should be 
defined with some specificity, Wkat is your reaction to this suggestion? 

A: When the RFA was initially drafted, the lawmakers intentionally left the term “significant 

economic impact on a substantial number of small entities” vague to allow the agencies some 
flexibility to define the terms in the manner that best suit the problem that needs to be addressed, 
the rule’s requirements, and the preliminary assessment of the rule’s impact. Some latitude is 
necessary to assure that agencies are able to perform the best anaij^is for the particular situation. 


Q; In 2002, President Bush signed Executive Order 13272, which requires federal 

agencies to establish written procedures and policies on how they measure the Impact 
irf their regulatory proposals on small entities. 

What has been your Officers experience with Executive Order 13272? 

A: Overall, Executive Order (E.O.) 13272 has been successful. With the exception of the 

Department of State, all Cabinet -level departments have developed written plans in compliance 
with E.O. 13272. The performance of the independent agencies, however, has not been as 
successful. Of the 75 independent regulatory agencies, only 16 responded to the requirements of 
the E.O. Of those 16, only eight have provided written procedures, while six claimed that they do 
not regulate small entities, and two claimed to be exempt from the E.O. 

E.O. 13272 also requires that Advocacy provide training to the agencies on compliance 
with the RFA. Since the E.O. was signed. Advocacy has held 55 training sessions at 45 different 
agencies. Agency attorneys, economists, policymakers, and other employees involved in the 
regulatory \rating process have attended the hands-on sessions to learn how to comply with the 
RFA in a regulatory setting. Advocacy’s current efforts are focused on rolling out an interactive 
electronic training module so that agencies can engage in periodic training and train new 
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employees. Like the classroom setting, the online training progr^ explains the steps rule 
writers should follow to make RFA decisions accurately. As a result of Advocacy’s training and 
the implementation of agency rulemaking, agency compliance with the RFA has improved. 

Moreover, F..O. 13272 requires agencies to provide Advocacy with a draft copy of rules 
that will have a significant economic impact on a substantial number of small entities when the 
rules are forwarded to Office of Infonnation and Regulatory Affairs (OIRA) and to give 
appropriate consideration to Advocacy’s comments and address the txirnments in final rules. As 
such. Advocacy is getting involved earlier in the rulemaking process. This allows Advocacy to 
achieve improved agency compliance and cost savings for small entities. 


Q : Some have suggested that it should be codified. What is your reaction to that? 

A: B.0. 13272 has increased agency knowledge of and compliance with the RFA. Small 

entities would benefit by amending the RFA to codify the requirements of E.O. 13272, ensuring 
that independent agencies are covered and creating long-term certainty for small entities. 

If it is codified, Advocacy would suggest that the requirements be expanded to require 
agencies to address Advocacy’s comments if the agency certifies the rule at the final stage of the 
rulemaking. Currently, agencies must only address Advocacy’s comments if a final regulatory 
flexibility analysis (FRF A) is prepared. In FY 2005, 12 percent of Advocacy comments 
addressed improper certifications and 1 7 percent of Advocacy comments addressed inadequate 
or missing initial regulatory flexibility analyses (IRFAs). 

Q; Please explain whether current section 610-dealing with periodic review-is or is not 
working? 

A: Unfortunately, agency compliance with section 610 has historically been minimal. 

Agencies ignore the requirement altogether or simply issue boilerplate language to the effect that 
an existing rule has been reviewed, and that the rule remains useful. Small entities are limited in 
what they can do with burdensome regulations on the hooks. As noted in rny testimony, the 
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Crain study, The Impact of Regulatory Costs on Small Firms, indicates that the overall cost of 
federal regulation totals $1.1 trillion, the cost per employee for firms with fewer than 20 
employees is $7,647. This is 45 percent higher than their larger counterparts with 500 or more 
employees.' Since new regulations are promulgated each year, the cumulative impact of 
regulations on small entities can be staggering. 

In addition, a number of agencies interpret section 610 as only requiring review for rules 
that the agency determined to have a significant economic impact on a substantial number of 
small entities at the time that the rule was promulgated. As such, many rules that may become 
costly to small business due to changes in circumstances or additional cumulative rules are not 
reviewed. Advocacy recommends that the RFA be amended to review all mles periodically. 
This change would encourage agencies to revise their rules to ensure that regulations reflect 
current conditions and needs. 

Q; Some have suggested that a “plain English” summary of a final rule is beneficial 

Please explain. 

A: Although SBREFA required compliance guides to explain small business regulatory 

requirements, the compliance guides are only required for rules that have a FRFA, not for final 
rules that are certified. Moreover, even though a compliance guide is required for rules with 
FRF As, some agencies do not comply with that requirement 

A plain English summary of a final rule, in the fonn of a compliance guide, would be 
beneficial in terms of explaining the rule to small entities in an easily cognizable manner. 
Improving the current compliance guide requirement by establishing a date (prior to the 
implementation of the final rule) for the guide to be published, and establishing minimal criteria 
for drafting the guides (including a plain English requirement) would provide small entities with 
the information that they need to comply with new regulations and reduce the penalties that are 
incurred due to confusion about the requirements. In addition, it would prevent small entities 


' The Crain report is located at httD:-7»T\-w.sba.gov/advo/reseafch/rs207tot.264.pd f. 
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from having to incur legal fees to understand the rules as well as losing valuable business time 
trying to decipher the new requirements. 


Q: IJnderH.R. 682, your office would have expanded responsibilities. Would your Office 

have the resources to execute these additional duties? 

A: No, the Office of Advocacy would not have the resources to perform all of the duties in 

H.R. 682. 

Q: Please explain how your office interfaces with OIRA at 0 MB? 

A: The Office of Advocacy and OIRA work together closely on regulations and paperwork 

reviews that have a small business impact. OIRA desk officers contact Advocacy’s legal/policy 
team directly when they spot a problematic rule, and vice versa. Using our combined resources 
generally results in better, less burdensome regulations that still achieve the policy goals of the 
underlying legislative mandates. 

I appreciate the opportunity to provide the requested inform^ion. If you have any 
questions, please contact my office. Thank you. 



Chief Counsel for Advocacy 


5 



91 


Response to Post-Heaeing Questions from J. Christopher Mihm, Managing 
Director for Strategic Issues, United States Government Accountability 
Office, Washington, DC 


i 

^ G A Q 

Acco untabimy • .n.egrity • Re.l-blllly 

United States Government Accountability OfRce 
Washington, DC 20S4S 


August 4, 2006 

The Honorable Christopher B. Cannon 
Chairman 

The Honorable Melvin L. Watt 
Ranking Minority Member 

Subcommittee on Commercial and AdininisLrativo I^w 
Committee on the Judiciary 
House of Representatives 

On July 25, 2006, you requested that wc respond to questions for the official record 
regarding your Subcommittee’s July 20, 2006, hearing on H.R. 682, the Regulatory 
Fle_xibility Improvements Act Our responses are included In this correspondence. 

Responses to QuestiuKis 

1. On July- 20, 2006, you testified about various recurring problems regarding 
the implementation of Iho Regulatory Floxibilily Act (RPA). What role— if 
any — couid a reconstituted Administrative Conference of the United States 
(ACUS) play with respect to the problems you have identified regarding the 
Regulatory FlexibQity Act? 

As we have noted previously, ACUS provided a valuable forum to advise the federal 
government on administrative procedural reform. ACUS drew on legal experts from 
across the spectrum to study problems affecting federal aiiminisf.ralive procedures 
and provided nonpartisan advice and recommendations on how to tinprove the 
efficiency, adequacy, and fainicss of those procedures. We would expect a 
reconstituted ACUS to provide the same benefits if asked to review issues associated 
with RFA, ACUS, if funded, could plan and direct empirical research to reexamine 
RFA and generate a range of practical options for addressing weaknesses of the Act. 

2. As you noted in your written testimony, President Bush issued Executive 
Order 13272 in August 2002, which requires federal agencies to establish 
written procedures and policies on how they measure the impact of their 
regulatory proposals on small entities and to vet these policies with the 
Small Business Administration’s (SBA) Office of Advocacy. You also note 
that GAO has not evaluated whether Ihe Executive Order Ls helping to 
address some of the concerns GAO has raised regai'ding the Act’s 
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effectiveness. Would such an evaluation be useful to have before further 
reforms to the Act are considered? 

In our testimony, we advocated continued monitoring of the implementation of 
Executive Order 13272, as well as the Office of Advocacy’s related RFA guidance and 
training fern Jedcral agencies. Together, the Executive Order and the Office of 
Advocacy s guidance and training have the potential to reduce agencies’ confusion 
about RFA and promote more effective compliance with the Act’s requirements. The 
Office of Advocacy has reported on its and other agencies’ responses to the 
Executivf' Order, but a broader independent evaluation of the effectiveness of those 
actions has not been conducted. Such an evaluation could help Congress to focus 
proposed amendments of RFA on the aspects of the Act that are still proving most 
Cioublesome to implement As indicated in our response to the first question, such 
research would also be an appropriate charge for ACUS. 

3. With regard to the implementation issues you have highlighted regarding 
the Regulatory Flexibility Act — particularly with respect to the disparate 
performance by various agencies -could some of tliese issues be 
addressed by more active guidance or involvement by 0MB? 

We have previously rec:ommended tltat 0MB, in consultation ivith SBA, take more 
action regai'ding oversiglit and guidance to agencies on compliance with RFA 
requirom(-‘nts. 0MB acted on some of ttiose reconunendations, particularly regarding 
the RF’A requirement for periodic reviews of existing regulations. Our reports have 
also documented the eflects t)f active OM B involvement and oversight on agencies’ 
rulemaking actions. With regard to RFA, for oxaniple, we noted in February 2000 
that the Federal Emergency Management Agency (FEMA) began additional 'analysis 
of the impact of its draft regulations on small entities in response to OMB’s concerns 
about the agency's trompliance with RFA."' However, there are limits to what 0MB 
involvenicnt could achieve. As we have pointed out in prior reports, OMB’s Office of 
Information and Regulatory Affairs (OlliA), which has responsibility for handling a 
large volume of regulatory and paperwork reviews, is a relatively small office, so 
attention to RFA issues would compete with other priorities. Also, OIRA’s oversight 
of rulemaking generally does not cover the rules of independent regulatory agencies. 

4, Does the Office of Advocacy at the Small Business Administration provide 
sufficient guidance under the Regulatory Flexibility Act? 

As noted in our testimony, the Office of Advocacy’s 2003 RFA compliance guide 
appears to be helpful in addressing some of the issues we have raised regarding the 
Act. In pai'Cicular, it discus.ses the interpretation of key terms in RFA and suggests 
factors ihat agencies might want to consider when making RFA determinations. The 
key, however, will bo effective implementation, particularly the degree to which 
agencies succ essfully and consistently apply that guidance. We have not evaluated 


Korasuiiviiao ot soni<- oftJhKc se« GAO, Regiilatoiy flexibility Act: aaiUication 

oiKey leniisHiUiNecdcd, GAO-0-2-1!nT (Washington, D.C.: .Vlar. 6, ‘2002). 

Set- GAO, Rulemaking: OMB’s Role in Re\icws of Agencies’ Dr^Huies and the Transparenev of 
Those Reviews, GAO-03-929 (Washington, D.C.: Sept. 22, 2003). 

GAO/G(tD/OGL-() 0-62 (M'^ashirigton, D.C.: Feb. 25, 2000). 
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the implementation of the Office of Advocacy’s 2003 guidance, Therefore, we have 
no basis to judge whether the guidance, on the whole^ is sufficient. 

5. Since 1996, judicial review has been available under the Regulatory 
Flexibility Act. What impact, if any, has judicial review had on the 
problems GAO has cited over the years about the Regulatory Flexibility 
Act? 

We have only addressed the impact of Judicial review indiredly; It has not been a 
primary objective of any of our RFA evaluations. For example, in a December 200 1 
report, we noted that some officials indicated that their agencies may prepare 
voluntary final regulatory flexibility analyses to help ensure that their rules will not 
be overturned via judicial review. In a September 2000 report, we outlined the 
development of changes in EPA’s RFA guidance documents over lime. We noted that 
an EPA official said the provision allowing judicial review of regulatory flexibilily 
analyses meant that the agency would have to make sure that all of its initial 
regulatory flexibility analyses could withstand judicial scrutiny, and, therefore, EPA 
no longer had the option of doing a limited analysis on rules that it believed would 
have a minimal impact on small entities. Wc also pointed out that, in a report 
marking the 20“' anniversary of RFA, the Office of Advocacy noted that the addition of 
judicial review had been an incentive for agencies to comply with the Ac:fs 
requirements and that small entities wore not hesitant to initiate court challenges in 
appropriate cases, 


Please contact mo at (202) 512-6806 or mjhmi@gao.L>o v if you, other Subcommittee 
members, or your staffs have additional questions or if we cfui provide additional 
help to your work on these i^ues. 

J. Christopher Mihm 
Managing Director 
Strategic Issues 


(450524) 


Page 3 



94 


Response to Post-Hearing Questions from J. Robert Shull, Director of 
Regulatory Policy, OMB Watch, Washington, DC 




J. Robert Shull 
Director of Regulatory Policy 

Responses to Subcommittee Follow-Up Questions 


1. Does the current rulemaking process adequately address the needs of small businesses? 

It is not at all surprising that proponents of the House and Senate bills to change the 
Regulatory Flexibility Act frame their initiative as a service to small business; the public believes that 
small businesses need some help in order to operate on a level playing field with big corporations. 
The small business community is a major source of innovation and employment in this country. Like 
their larger counterparts, however, small businesses are also responsible for social ills addressed by 
regulations, ranging from workplace health and safety problems to environmental pollution.’ Thus, 
we cannot simply give small businesses a free pass from regulation. At the same time, it can be 
relatively more expensive for small business to comply with regulations than large companies. Small 
businesses want to do their parr and be responsible; real reforms, then, must help small businesses 
comply with regulations in order to level the playing field with large businesses while giving the public 
the protection it needs and deserves. 

Wc already have these reforms. Small firms receive direct government subsidies such as 
outright and government-guaranteed loans from the Small Business Administration (SBA) as well as 
indirect preferential treatment through federal procurement requirements and tax provisions. 
Additionally, small business is treated to many exemptions or special treatment in the area of 
regulation. For example, employers with fewer than 15 employees are exempt from the Equal 
Employment Opportunity Act,^ and OSHA levies lighter penalties for smaller firms, exempts 
businesses with fewer than 10 workers from recordkeeping requirements, and provides free on-site 
compliance consultations.^ 


1. See Richard J. Pierce, Jr., Small is Not Beautiful: The Case Against Special Regulatory Treatment of Small Firms, 
50 Admin. L. Rev. 537 (1998). 

2. See 42 U.S.C. § 2000e(b). 


3. See OSHA, 05HA Small Business Assistance: OSHA Benefits for Small Business (available on-line at 
<hctp;//wwAv. oslia.gov/dcsp/smallbusiness/bencfits.html>). 


20 Arm rT i -lri/iT|i oaty*. - 700%. 

1 742 Connecticut Avc NW tcl; 202.204.8404 email: ombwnlclKji ombwatch.org 

Wishlnjjlon. DCaotXXJ fiix: 202.204.8.'j84 web: hlli);/Avww.<)mbwjileh-c>rg 
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Small business concerns are inscribed throughout the regulator}^ process. The Small Business 
Regulatory Enforcement Fairness Act (SBREF’A) requires agencies to give special consideration and 
voice to small business as part of the rulemaking process as well as expanded judicial review for small 
businesses wishing to challenge agency decisions."^ (Note that public interest advocates are not 
accorded similar privileges.) Likcvvisc, the Equal Access to Justice Act gives small businesses special 
privileges when litigating against agencies: small businesses can recover attorney’s fees if they prevail 
in court against a federal agency.' 

Of course, these benefits accnic not just to the inom-and-pop storefront chat we tend to think 
of when w'^e talk about small business but also to very large multimilHon dollar businesses that can 
game rhe rules and claim the status of “small business.”'^ 

Because of all these ways that rhe regulatory process already serves the special interests of small 
businesses, the real need is not for more burdens on that process — burdens which could put the 
public at risk. Real reform would consider tlie role of small business in contributing to pollution and 
other harms to the public and would respond by adequately funding compliance assistance offices in 
every congressional district, which would be given the resources they need to give small businesses the 
help chat they, in turn, need to be good corporate citizens and comply with the law. 


2. You question the value of requiring agencies to assess the indirect effects of regulations on 
small businesses. Consider, for example, a situation where the Department of Homeland 
Security issues a regulation restricting the number of flights that can land at an airport. Under 
current law, the DHS would probably only have to consider the impact of the regulation on the 
airlines themselves. Shouldn’t the DHS also be required to at least consider the indirect 
impact that the regulation could have on all the small shop owners and other entrepreneurs 
at the airport that will undoubtedly lose business as a result of this regulation? 

At the core of tills qiiesrioii is a concern, which has been a^avated by the public relations 
machinery of corporate special interests and indnsm^-fnndcd think tanks, that regulatory protections 
for the public interest are a drag on the economy that impede the competitiveness of American 
businesses, large and small. I'hc empirical literature tells us a much different story. 1 am attaching to 
this response an OMB Watch Issue Brief, Regulation and Competitiveness, which goes into more detail 
on this literature, as well as a more recent scholarly overview by economics professor Frank Ackerman, 
Ph.D. The short version of the story is that economic indicators fail to demonstrate a link between 
protective regulations and competitiveness, or any cost in jobs for American workers; in fact, 
consistent with the Porter “hypothesis,” there are many cases in which regulation demonstrably 
improved business operations by inspiring companies to innovate and discover new efficiencies. Many 
of these cases arc also briefly noted in another attached document, 'i'he Going-Oiit-of- Business Myth. 

An additional driver of the concerns about the costs to small businesses of complying with 
regulations is a series of studies commissioned by the Small Business Administration’s Office of 


4. See .5 U.S.C. 601 el seq. 

5. See id. 5 504. 

6. (IMP) Watcli, Saul! Busuieis Not So Small, Apr. 17, 2002, available at 

<http;//r\"ww.oiTibwatch.oi-g/'ai-tide/ai-ticlevicw/687/1/24,3?'l opici D=,5>. 
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Advocacy that purport to estimate the burden on small basinesses. This series of studies, in all its 
iterations, is a deeply flawed enterprise. 1 am attaching an excerpt from OMB Watch’s comments to 
OMTVs 2005 draft report on the costs and benefits of regiilations, in which we pointed out the deep 
flaws of the SBA study — and repeated OMB’s own criticisms of the study. The SBA study is based 
on other deeply flawed estimates of industry compliance costs, which a recent Public Citi/cn report 
debunked as systematically biased in an upw'ard direction.' 

More specific to the question posed here: if agencies were required to assess indirect effects 
of regulation on small businesses, where would the inquiry ever end? The small businesses operating 
at the hypothetical airport (which, given the rents at major airports, are mosr likely not small at all but 
actually large chain establishments, or franchise operations of larger corporate enterprises) buy 
supplies from other possibly small businesses, and they may contract for janitorial services from yet 
more small businesses. Those small businesses, in turn, have relationships with yet more small 
businesses. All of these attendant effects arc most certainly indirect. To assess them quantitatively 
would be unhelpfully speculative, and it is unclear whether the resulting estimates would be helpful 
in the already fraught and difficult task of priority setting for policies to protect the public. 


3. Why doyou cite as being particulariy troubling those provisions in H.R. 682 allowing the Office 
for Advocacy to preview proposed rules before they are published in the Federal Registerand 
giving that Office the power to write regulations governing agencies’ compliance with the 
Regulatory Flexibility Act (RFA)? 

SBA’s Office of Advocacy is, as the name implies, An advocate ior the interests of business. An 
advocate for business has no place dictating anything to agencies charged with protecting the public 
health, safety', civil rights, environment, or social welfare. Moreover, a voice for business should not 
be given the first bite at the apple in previewing draft regulations; business interests ought to be forced 
to play on a level playing field with the public interest. 


4. What is your view of the value, if any, of Executive Order 13,272? 

Corporate special interests, whether or not they count as “small” under SB.A niles, have an 
acute interest in fighting regulations and organized resources that they can bring to bear in those fights, 
i'hc public, meanwhile, has a diffuse interest in regulations, and its interests arc organized, if at all, 
in the under-resourced nonprofit sector. Accordingly, business interests are always already better 
organized andbcctcr resourced in their opposition to regulation than the public interest sector can ever 
be in its support for new protective standards. An executive order cxtralegally distorting the 
regulatory process to allow a government-funded voice for business interests to preview draft 
regulations and enjoy other special privileges in the regulatory process is the last thing we need. 
Moreover, any other layers of review before regulations can be published are delays that endanger the 
public, which can count the cost in lives. 


7. Se; RtJi'ii Ru’i I'l'Nfti'Ki; & Assocs., Noi'Too Cosi'i.y, Aiu'i'k Ai.i,; An Examin.vi'ion oI' i'iii' IM'I.ai'i'c 
Cos I'-Rs I'l.viA I'lN C5I'' HI'AI.’III, Sai'I'.iy, AM) F.NViliOKUi'N I Ai. PiU) I'i'.C’i lOKS (Public Citi7,eii, Feb. 2004), avatUbie at 
<h ttp;//vi"rtTv.citi7eti.org/dc)CLinicnts/ACF187.pdf>. 
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5. Do you think that some of the implementation issues which have been cited by the GAO and 

others regarding the RFA could be addressed by 0MB? 

0MB would undoubtedly do much to distort the process further in favor of corporate special 
interests, if given the excuse to do so and legal cover in the name of the Regulatory Flexibility'’ Act. 
For reasons stated above, we do not support any such extraordinary efforts to use the Regulatory 
Flexibility' Act to tilt the playing field any more than it already is. Additionally, 0MB, through its 
Office of Information and Regulatory Affairs, has demonstrated an appalling willingness over the years 
to weaken or eliminate protective policies. For an overview of OMB’s destructive legacy during the 
tenure of John Ciraham as administrator of OIRA, see our collection of web articles at 
ww'w. OMBWatch.org/rcgs/grahamfilcs. OMB should not be entrusted -w'lch any more legal authorities 
to disrupt protective policies. 


6. Do you think the Administrative Conference of the United States — if it was reconstituted — 
could play a role in improving the implementation of the RFA? 

ACIUS is fondly remembered by many w’ho follow' regulatory policy. The general consensus 
is that the quality and ittility of ACUS’s work were dependent on the quality of the staffing and the 
resources allotted to ACUS. Because, however, we do not share the view that the RFA needs to 
become any more of a burden than it already is, 1 cannot address w-hether ACUS w'ould or would not 
be effective in the job envisioned by RFA proponents. 
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Regulatory Policy 
Issue Brief 


Regulation and Competitiveness' 


Anti-regalatory arguments claim tliat regulation is inherently a burden that weakens die 
competitiveness of American businesses in the global market. Yet a plethora of scholarly studies 
indicates that the opposite is true: regulation not only docs not hinder U.S. competitiveness but 
actually may increase the competitive advantage of the United States. Overall, factors such as wages 
and trade agreements play a much larger role than regularion in determining U.S. competitiveness. 
Economists have been unable to find the strong negative correlation between regulation and 
competitiveness. This finding may run counter to intuition, but it suggests that protecting public 
health, safety and the environment can have real economic advantages; the United States does not 
have to sacrifice public protections in order to promote U.S. competitiveness. 

1. Fxononiic indicators fail to show an environinent/conipetitiveness tradeoff. 

Economists look at several economic indicators to determine the impact of regulation on 
competitiveness, such as plant location, industry imports and exports, and foreign direct investment 
(EDI). The argument that regulation harms U.S. competitiveness is based primarily on the theory that 
pollution-intensive industries will move to areas with more lax environmental regulations (“pollution 
havens”) in order to avoid the costs of compliance with more stringent environmental protections. 
If the pollution haven theory holds, then firms will choose to open new plant locations in areas with 
less regulation. Similarly, if regulation impacts competitiveness, then there should be a positive 
correlation between regulation and net imports of an industry; as regulation increases, countries with 
more lax regulations will gain a great share of the import market. Further, if the pollution haven 
theory is to hold, then stringent regulation in the United States will induce high polluting firms to 
disproportionately invest overseas. 

Though some economists have found a pollution haven effect, many economists have 
discovered that regulation has no negative impact on competitiveness, and some have even argued that 
regulation may increase competitiveness. Even in studies that have found that regulation hampers 
competitiveness, the effect tends to be insignificant or, at most, significant but relatively minor. A 
1995 survey of economic studies by Jaffe etal., for instance, concludes that “overall, there is relatively 
little evidence to support the hypothesis that environmental regulations have had a large adverse effect 
on competitiveness, however that elusive term is defined.”’ Eban Goodstein not only corroborated 


1 . February 2006. this issue brief was written by Genevieve Smith, Regulatory Policy Analyst. 

2 . Jaffe ct z\., Environmental Regulation and the Competitiveness of U.S. Manufacturing: 'What Does the 
Evidence Tell Us?, 33 J. Econ. Lit. 132, 157 (1995). 
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Jaffe’s conclusions bur has also found that, between 1979-1989, the industries that spent more on 
regulation compliance actually exhibited superior performance compared to imports from developed 
and developing countries. ’ Those w'ho claim that regulation is overly burdensome tend to ignore the 
divergent economic opinion on regulation and competitiveness and instead focus only on inapposite 
evidence mischaracterized as corroborating a deregulatory agenda. 

Ref^ulation docs not nemtively impact plan location decisions. 

The Jaffe et si. stitdy looked at all three indicators of competitiveness and found on all 
accounts that regulation was not a major factor in competitiveness. In the case of plant location 
decisions, Jaffe et al. found that there is little evidence to support the conclusion that stringent 
regulation is a major determinant in plant location decisions. This finding is corroborated by a host 
of other economists. Timothy J. Batrilc snidicd the impacts of state government environmental 
regulation expenditures on plant location decisions and found that such expenditures had an 
insignificant effect on plant locations.'* Kevin Gallagher found that plants moving to Mexico arc not 
the ones with highest pollution abatement costs; overseas movement of industries is affected more by 
labor costs than by regulation.’ A look at plant location within India found that increased government 
spending on emdronmental regulation not only did not deter plant locationbut aetually had a positive 
impact.^ 

Clark, Marchese, and Zarrilli e.xamined industry decisions to conduct offshore assembly in 
developing companies. Consistent with the findings on plant location, the authors found that 
pollution intensive industries were less likely to conduct offshore assembly. They argued chat the U.S. 
has a comparative advantage in highly polluting industries, while developing countries have a 
comparative advantage in simple assembly industries. At the same time, “the cost of pollution control 
and abatement arc too small to influence the competitive performance of location decision of these 
activities.” 

Re.(!ulatwn does not increase dependence on imports. 

Further, several economic studies have found that stringent regulations have not led to 


< . Eban Goodstciii, A New Look al Environmvnlai Proleclion and C(jnipeliln’eness, Briefing Paper for 
the Economic Policy Insritiite, Washington, DC (19.97). 

4. I'imorhy J. B.arrik. I'he Ef feels of Environmentul Ke-f^ulaliun on business Looalion in the United Slates. 
1.9 Growth Chanct 22 (1988). 

5. Kevin Gallagher, 'i'rade Liberalizatian and liiduslrial Polhilian in Mexico: Lessons for the E'i'AA. 
Working Paper for (ilohal Development and linvironmenc Institute (October 2000). 

6. Miirhiilcumaca Maui, Sheoli Pargal dc At.niniil Hiiq, Does Environmental Ke.'^uiatum Matlerf 
Determinants of the hocation of New Manufacturing Plants in India in 1 994, World bank Working Paper, at 1 - 
26. 

J. Don P. Clark, .Serafino Marchesc &: Sirnnnetta 7arrilli, Do Dirty Industries Conduct Offshore 
Assembly in Developing Countriesi, 19 Int’l Econ. J. 75. 86 (2000). 
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increases in imports. Jafte et al. examined a number of studies on the impact of regulation on imports 
and exports and concluded once again that regulation has no significant impact, Grossman and 
Krueger, for instance, looked at the impacts of NAFTA on net imports and found greater imports in 
industries with the lowers pollution costs. Moreover, they found that “traditional determinants of 
trade and investment patterns” have a significant impact on net imports while environmental costs 
have a minor and insignificant impact.'^ 

A 1997 briefing paper by Eban Goodstein confirmed the findings of Jaffc ct al. Moreover, 
Goodstein’s study also found that “over the 1979-89 period, industries that spend more money 
complyingtvilhenvironmenlalregulal-ionsaclually demonslraled superior performance against imporis 
from developed countries.”^' Goodstein found the same relationship “for imports from developing 
countries, but the relationship w'as not as strong.”' ' Goodstein expanded on existing research on the 
effect of regulation on net imports by exploiting the large dataset made available by the National 
Bureau of Economic Research (NBER). Again, he concluded from the data that environmental 
regulation docs not harm U.S. competitiveness. A look at the top 20 industries that experienced 
growth of import share by less-developed countries (LDG) from 197,^-79 and 1979-89 shows tliat 
industries with high environmental costs were not the industries experiencing growth in net imports. 
In fact, “only three of the top 20 in the early period were industries with higher than average 
environmental costs; only one in the latter. It seems, then that low'-w'age industries, not ‘dirty’ ones, 
dominate the list of TDC import leaders. 

Regulation does not send foreiftn investment abroad. 

Despite predictions to the contrary', several economic studies have found foreign direct 
investment to increase with environmental stringency, implying tliat environmental regulation does 
not deter foreign investors. In a recently published article for the International Trade Journal, 
Elizabeth T. Gole and Prescott G. Ensign have found that U.S. FDlinto Mexico is moving toward low 
polluting industries.'^ In fact, air pollution decreased in the United States at a time w'hen foreign 
direct investment was increasing.'’ 


S. (Jene M. (iiossman Alan P>. Krueger, lini'ironmental Impacts of a North American I'ree trade 
Agreement, m Tl 1 1; US-Kf l■■.XK:o FlO'r TUAIU; Acairr.Ml'NT (Peter Garber ed. 1,9,9,^). 

9. (loodstein, supra note at 2. 

10. Id. 

11. Id. ax 6 

I 2 . r.li/.abeth T. Gole & Prescott (]. I'.nsigTi, An I'.xaminalion of U.S. I'DI into Mexico and its Relaliou 
to NAFTA: Understandmg the F.ffects of Fjudronmental Regulation and the Factor F.tidoumients that Affect 
Location Decision, 19 IXT'L Trade J. 1 (2005). 

n. David Whhhler, Racing lo ihh BonoM? Fokhign Invesi'meni .and .Aik Polluiion in 
Developing Countries (Dovdopment Research Group, World Bank, 2001), available al 
< http ;//|)apers.ssrn.coii)/so 1,1/ papers.cfrn ?abstracc_id = 6,12,5,94 >. Wheeler’s study shows a correlation and not 
causarioii. 
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Thus, the bulk of the economic literature contradicts the claim that reisulanon seriously 
hampers U-S. comperitivcncss. As Jaffc ct ah conclude, “studies attempting to measure the effect of 
environmental regulation on net exports, overall Trade flows, and plant-location decisions have 
produced estimates that are cither small, statistically insignificant, or not robust to tests of model 
specification.”''' Other economic factors, such as labor costs, play a much more significant role in the 
movetnent of industries. Concludes Coodstcin, “Highly polluting industries arc relocating to poor 
countries; but the reason, overwhelmingly, is low wages. 

Economic opinion on the existence of a pollution haven effect is by no means conclusive. 
Economic studies deviate broadly on the subject. According to one literature review, “much of the 
empirical literature that has attempted to test this assumption has arrived at differing conclusions, 
ranging from a modest deterrent effect of environmental regulatory stringency on economic activity' 
toacountcrinniitivc modest attract cffcct.”^^ Even in the most damning characterizations, rcgnlatioti 
still is only said to have a modest impact on U.S. competitiveness' ' 

Even if soma evidence does point to a pollution haven effect, one cannot dismiss the wide 
range of divergent economic opinion on the subject As him jeppensen, John list and Hcnk Holmcr 
conclude in a 2002 article for the journal of Regional Science, “casual perusal of the literature fon 
regulation and competitivenessj indicates that construaion of a consensus point is akin to finding a 
needle in a haystack.”^^ 


2. Regulation docs not cost jobs. 

Economists have also refuted the claim chat increased regulation decreases jobs. Economist 
Eban (loodstein at the Economic Policy Institute has written substantially on the relationship of jobs 
and the environment. According to Goodscein, the jobs-etiviromncnt trade-off is largely a myth. 
Croodstein’s book Jobs and the Environment: The Myth of a National Trade-Off Unda a small positive 
effect of environmental regulation on overall employment, especially in the area of manufacturing 


14. Jciffc ct al., supra note 2, at 157- 15 B. 

1 5. Ebax Goodsteix. Jobs and the Envirokmekt; The Myth of a National Trade-off 19(1994). 

I f>. Smita B. Bruii nertTieier & Arik Levinson, r.xamtniiig the F.i'idence on Ftivironrn ental Regulations and 
Industry Location. 13 J.Envi. &; Devhl. 6 (2004). 

I 7 . See Keller & l.evlnson, Pollution Ahateiv ent Costs and Foreign Direct Investment Inflows to U.S. 
States. J^4 Rhv. Ecox. & ST'.VJS. 691 (2002), in which they found that envitonmental regulation does have 
significant negative impact on EDI into the United States, but the magnitiicic is economically small. See also Arik 
r.cvinsnn, F.nvironmental Regulation and Manufacturers’ J.ocation Choices: F.vtdence from the Census of 
Manufacturers. 62 J. PUB. ECON. 5 (1996), in which Levinson found that the manufacturing sector is sensitive to 
euvirntiruencal regulation, but again the impact is small in magnitude. Though tlie sector was sensitive to 
regulation, "the degree of aversion to stringent stares does not seem to increase for pollution -intensive industries.” 

1 S. Tim jeppesen, Joli n A. I.ist, &c Henk Folnier, F.iivironmental Regtilatinii s and Sieu-' Plant Location 
Decisions: Evidence from a Meta-Analysts. 42 J. REGIONAL Sci. 19, 36 (2002). 
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workers.' ^ Goodstein also finds that environmental regulation does not lead to manufacturing plant 
shutdowns- 

Rcgnlation leads to job creation and innovation of new technologies that can then expand the 
economy, (ioveriiment spending on environmental regulation includes “investments in pollution 
control equipment and personnel, scientifie studies to test pesticides and chemicals, the cican-iip of 
hazardous wastes at Superfund sites, and the bill paid to your local garbage collector.”''' All of these 
costs create jobs. Moreover, these jobs are overwhelmingly blue collar and, by nature, domestic.*^ 
According to Goodstein, “the one comprehensive estimate available suggests that, in 1992, just under 
4 million jobs were directly or indirectly related to pollution abatement and environmental protection 
the United States. 

Kven the more equivocal work of Richard U. Morgenstern, Williatn A. Pi7cr,and Jhih-Shyang 
Shill cannot avoid the job-creating potential of environmental protection: tliey conclude that 
environmental regulation is just as likely to create jobs as to cause job losses. “While environmental 
spending clearly has consequences for business and labor, the hypothesis that such spending 
significantly reduces employment in heavily polluting industries is not supported by the data,” they 
write.'’’ Morgenstern et al. examined the pulp and paper, plastics, petroleum and steel sectors and 
found “that a million dollars of additional environmental expenditure is associated with an 
insignificant change in employment.”'’' 

'I'hcy explain: “Most irnporrantly, there arc strong positive employment effects in industries 
where environmental activities are relatively labor intensive and where demand is relatively inelastic, 
such as plastics and petroleum. In others, where labor already represents a large share of production 
costs and where demand is more elasticity, such as steel and pulp and paper, there is little evidence 
of a significant employment consequence cither way.”"'’ 

Berman and Bui also found that regulation had no impact on labor demands, i'he authors 
examined the impact on labor demands of increased air pollution abatement in the I.os Angeles area. 


19 . See generally Goodsceiti, supra note 15. 

2 0. Eban Goodstein Uo ^5 ur ihe lini'irvnmc'ull' No 'I'rack'-Ojj, 38 CHALLENGE 41. 46 (1.9.95). 

21 . Frank Ackerman & Rachel Massey, Frosperiiig with Precaution: Employment, Economics, and the 
Precautionary Principle (Prccaiirionary Principle Project, Aug. 2002), available al 
< h ttp:, ''/WWW. heal rliytoniorrow.o i'g/p(if/pi'ospcr.pdf> . 

22 . Id. at 42. 

20 Rich.ard D. Morgenstern, William A. Pizer, & Jhih-Shyang Shih, Jobs versus the 
ENVIRONMENT: AN INDUSTRY-LEVEL I’ERSPECimVE (Resources for the Piitiire LYisenssion P.uper No. .99-01 -REV, 
2000) 2.5. 

24. Id. at 24. 

2,1. Id. 



In looking at data from 1979 through 1992, a period that saw sharp increases in environmental 
rcgiiladon, they found that increased regulation had no effect on employment in refineries.”^ 


3. Regulation can improve efficiency. 

Those positing an anti-rcgulatory agenda arc forced to dismiss entirely the Porter “hypothesis” 
that regulation can actually increase productivity by increasing the efficiency of operations. Porter’s 
theory was developed in response to real-world observations, such as OSHA’s Cotton Dust Rule, in 
which regulations to protect the public had indirect benefits of inducing technological innovations 
and improved efficiencies in business operations. Since Potter elaborated his argument, the real world 
examples have continued to multiply. His “hypothesis” is now backedby a robust body of empirical 
evidence: 


Though regulation certainly does residt in some cost to industry, it can also 
spur economic growth and increased efficiency. Jaffc points to a 1990 
Barbera and McConnell study that “found that lower production costs in the 
nonfcrroiis metals industry were brought about by new environmental 
regulations that led to the introduction of new, low-polluting production 
practices that were also more efficient”"' ERA itself has in fact argircd tliat 
environmental regulations generate “more cost-effective processes that both 
reduce emissions and the overall cost of doing business.””* 

A study of the impacts on food manufacturing of trade libcrali-'atinn betw een 
Mexico and the U.S. found that free trade would benefit Mexican producers 
because of resulting productivity growth, not because of the country’s more 
lax environmental regulation. In fact, increased environmental regulation 
actually stimulated greater productivity in Mexican food manufacturing. 
“Pollution abatement efforts encouraged by the Mexican Government's 
inspection program manifestly have stimulated improvements in food 
processing efficiency as well as in environmental quality.””’ The enhanced 
productivity offset any consequence for the profitability of Mexican food 
manufacturing in the aftermath of the new pollution controls. At the same 
time, the authors found “U.S. pollution regulations have liad no impact on the 


lb. r.li Bcivtian &. I.inda T. M. Rul, r.nt'irnnmenTa! Regulation and Labor Demand: Eindence from the 
South Coast Air Basin, 79 f. Puli. ECON. 265 (2001). 

17. Jaffc et al., supra note 2, at 155. 

iS. Office of Air .Tiicl R.idiatioii, Environmental Prorccrion Agency. I'be Clean Air Marketplace: New 
Business Opportunities Created by the Clean Air Act Amendments-Summary of Conference Proceedings (July 24, 
1992). 


l'?. Ebrn Alpay, Steven Buccola, &c Joe Kervilet, Productivity Growth and Environmental Regulation in 
Mexican and V.S. Food Manufacturing. S4 Amer. J. Agr. Econ. 887, 894 (2002). 



profitabilit)' or pioductiviry of U.S. food manufacruring.'”'’ 

Berman and Bui also found that in meeting more stringent environmental 
standards, oil refineries in the l-os Angeles Air Basin actually increased their 
productivity and efficiency. Interviews with “plant managers and 
environmental engineers suggested that productivity increases were not 
accidental. They resulted from a careful redesign of production processes 
induced by the need to comply with environmental regulation.”-^ 

Stephen Meyer compared regulation across states in the United States found 
that environmental regulation did impact economic prosperity. Tn fact, “states 
with stronger environmental regulations tended to have higher growth in the 
gross domestic products.”"'^ Though the correlation dues not suggest 
causation, it does indicate drat environmental regulation does not hinder 
state’s economics. ’Ihc correlation held true even during times of recession. 
In an update focusing on the 1990-91 recession, Meyer found states with 
stronger environmental regulation w^crc not more likely to face economic 
decline during a period of recession than states wdth weaker environmental 
standards.^’ 


Although the United States already has the least restrictive regulation in the world’'* and is 
third on the list of the w'orld’s top ten economies,’'’ the business community has coiiTinued to assert 
that health, safety and environmental regulation is overly burdensome and must therefore be repealed. 
Yet the evidence shows that the cost to business of complying with regulation is negligible and tliat 
factors such as wages and trade agreements have a far greater impact on the compcritivcncss of U.S. 
business or the choice of an industry to move business overseas. 


) 0. Id. at SS7. 

5 1. iili Berman dc Linda 1 . M. Bui, LtwiTonmental R.c'gulation and Froduclivdy: Lvidenca from Oil 
Refineries, 83 Ri.v. Pc:ON'. & S IMS. 498, s08 (2001). 

< 2. Stephen M ever, I'.nvironmentalism and iiconotme Frospertly: An Update (Deparerrent of I’olitical 
Science, Massachusetts Insciturc of Tech nology, Feb. 1 993), at 2. 

M. Id. at 9. 

5 4. Office OF Ixfo. & Reg.Affs..OMB.2005 Draft. A.xn. Kept, to Coxg. ox Costs & Bexs. of Fed. 
REC. at 33 text accompanying note 22. 

5 5. Id. at 30 text accompanying note 16. 
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July 2005 

The Going-Out-of-Business Myth 

rhc public needs regulatory safeguards to protect our health, safety, environment, civil rights, 
and welfare. Corporate special interests, however, have an interest in avoiding spending a single dime 
to improve their destructive behavior. Again and again, when new regulatory protections have been 
proposed, corporate lobbyists have argued that business w'ould be bankrupted and forced to go out 
of business. Again and again, they have been proven wrong. 


Case Study 

Ex ante 

Ex post 

Asbestos 

“When the Occupational Safety and 
Health Administration (OSHA) 
in.stitiited regulations covering 
exposure to asbestos in the early 

1970s, [it] hired a consulting firm to 
estimate the cost of compliance.”^ 

“Two later studies found that the 
original prediction for the cost of 
compliance was more than double the 
actual cost, because of overly static 
assumptions.”^ 

Benzene 

“In the late i970s, the chemical 
industry predicted that controlling 
benzene emissions would cost 

S350,000 per plant. 

“Shortly after these predictions were 
made, however, rhe plants developed a 
process that substituted other 
chemicals for benzene and virtually 
eliminated control costs.”'' 

CFCs 

“In 1988, reducing CFG production by 
50 percent within 10 years was 
estimated by the EPA to cost S3. 55 per 
kilogram. By 1993, the goal had 
become nuich more ambitious: 
complete elimination of CFG 
production, with the deadline moved 
up two years, to 1996.”^ 

“Nevertheless, the estimated cost of 
compliance fell more than 30 percent, 
to $2.45 per kilogram. And where 
substitutes for certain CFCs had not 
been expected to be available for eight 
or nine years, industry was able to 
identify and adopt substitutes in as 
little as two years.”* 



Additionally, regulated industry 
achieved substantial costs savings as a 
result of the CFG phase-out. For 
example, “when the international 
phase-out of ozone-destroying CFCs 
got underway, a company called 

Nortel began looking for substitutes. 

The company, which had used the 
chemicals as a cleaning agent, invested 

SI million to purchase and employ 
new hardware. Once the redesigned 
system was in place, however, Nortel 
found that it actually saved $4 million 
in chemical waste-disposal costs and 

CFG purchases.”^ 
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C^FCs in Automobile 
Air Conditioners 

“In 1993 car mamitactiiTers estimated 
that the price of a new' atr would 
increase by $650 to SI ,200 due to new 
regulations limiting the use ot CFCs.”^ 

“In 1 997 the actual cost was estimated 
to be $40 to $400 per car.”^ 

Coke Ovens 
(1976/1987) 

OSIIA Riile: Oi'eriill. “The original 
OSHA estimate for the cost of 
complying with the 1976 coke oven 
standard was more than five times 
higher than estimates of actual costs. 
OSHA’s contractor suggested that 
complying with the standcird would 
cost from $200 million to more than 
$1 billion.”^'’ 

“However, a Council on Wage-Price 
Stability study later estimated the 
actual cost of the standard to be S160 
million. . . . Ultimately, firms were able 
to meet the standard without incurring 
all (jf the capital cx)sts in the first year, 
and actual compliance costs were 
dramatically low'cr than originally 
predicted. 


OSHA Rule: RIA Sample. “The OSHA 
consultant estimated that three steel 
firms in their sample would spend S93 
million on capital equipment and $34 
million in annual operating costs to 
comply with the regulations.”'’ 

“A later study by Arthur Andersen 
determined th.at the three firms 
actually spent between S5 million and 
$7 million in 1977 to a)mply with the 
Standard, and only SI million to $2 
million on capital expenditures.”” 


UFA Ruh. “In the late 1980s, coke 
production again carac under 
regulatory scrutiny, this time by the 

EPA. In 1987, rhe agency estimated 
that the cost of controlling h;i/,ardous 
air pollution from coke ovens wxiuld 
be roughly S4 billion,”"' 

“by 1991 that estimate fell to between 
$250 million and $400 million.”'^ 

Cotton Dust (1978) 

'I'ot.il Cost. “OSH.'V’s estimate in the 
Final Regulatory Impact Analysis 
placed the textile manufacturing 
sector’s cost of compliance at $280.3 
million aumially (1982 dollars, for 
amortized capital spending, 
incremental operations and 
maintenamce, and other new 
spending).”^^ 

“However, actual spending is 
estimated ro have been only about a 
third of this amount, $82.8 annually 
(also 1.982 dollars), chiefly because of 
the advantageous ccnnoniics of the 
plant modernization pusli that was 
widely undertaken across the sector. 
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i)Lher Gon.^qaenccs. "Cxincern was “Nonetheless, the actual effects in all 

expressed in the rulenialdng that these respects proved to be modest and 

smaller textile firms could encounter generally bearable.”^” 

substantial constraints in raising capital 

for compliance-related improvements, 

and that the standard would rilt the 

sector’s competitive center toward 

newer and more modern plants 

Also, control equipment suppliers 
argued during the rnlcmakirig that 
serious bottlenecks would arise in 
Tix'ing to retrofit the industry’s 
equipment in short order. 

bthylene Oxide “ I here was little concern at the time of “ Ibere is no evidence that the 

(1984) the rulemaking that the standard outcome differed from these 

would entail substantial fiiumcial or expectations.'’"^ 
economic 

ccjnseqiienccs for the industry or the 
national ceonorny, because average 
spending for compliance per hospital 
was estimated to total no more than 
$1,500 to S5,500 annually.’’"'' 

rorrnaldehydc (1987) “OSIlA’s final estimate placed the “Actual spending appears to have been 

industry’s compliance costs at $11.4 about half this level. $6.0 million 
million annually (1987 dollars). (Clost annually.”"^ 
savings of $1.7 million annually from 
avoided medical expenses also were 
identified. 

Grain Handling “OSIIA estimated the sector’s total “Now that nearly five years have 

Facilities ( I 987) compliance costs in the range of $4 1.4 passed since full compliance with the 

million to $68.8 million annuiilly terms of the 1.987 standard was 

(1985 dollars; spanning the mandated, the evidence is that few if 

incremental need for equipment and any facilities have ceased operation as 

actions across the 13 separate a result of the standard — .an outcome 

provisions) and avoided property contrary ro the economic impus't 

losses at S35.4 million annually (as estimates the industry submitted to the 
compliance reduced the number of rulemaking. (The sector has, however, 

facility explosions and serious fires). been subject to substantial economic 
These calculations yielded an estimated pressures over this period for reasons 
net cost of compliance in the range of not related to OSIIA actions.)"^ 

$5.9 million to $33.4 million 
annually.”^'' 
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“Nevertheless, the industry’s actual 
spending to date (through early 1.994) 
has been far below these levels. 
Ciiiniilarive capital investment appears 
to total no more than S20 millicm 
(19.92 dollars), and some ol this 
overlaps with expenditures to meet the 
various environmental requirements to 
which the industry has also been 
subject. Annual compliance spending 
appears to be averaging 0.5 cent/lb to 
1.0 cent/lb (1992 dollars), and perhaps 
as low as 0.3 cent/lb, i.c. well hclow 
OSILVs expectations at the rime of the 
rulemaking and largely reflective of the 
industry’s strategy of minimizing 
expenditures on cnginccTing controls 
and relying much mote heavily on 
respirator and hygiene programs to 
reduce exposures.”" 


Strip Mining (1978) “Prior to the passage of the 1978 

.Surface Mining Canitrol and 
Reclamation Act, estimates for 
compliance costs ranged from $6 to 

S12 per ton of coal.”"* 

“Actual COSTS for eastern coal 
operations have been in the range of 

50 cents to SI per ton. After the 
regulations were adopted, the market 
switched away from coal deposits with 
high rcclamati(?n costs. Ready 
substitutes included surface-miiuible 
coal in flatter areas (with lower 
reclamation costs), and underground 
deposits.”*^ 

Vinyl (Ihloride (1 974) “The most credible figures put forth at 
the time were rhose of the agency’s 
technical consultant, which estimated 
total costs at around $1 billion (1974 
dollars), including capital expenses for 
new eejuipmenr, replacement of lost 
capacity", and incrcrnciual operating 
expenses.”*’’ 

“.According to the post-prcjmiilgatioii 
survey of industry members, however, 
actual spending anioiinccd to only 
about a quarter of this estimate, 8228 
million to $278 million.”'* 


Occupational l ead “OSHA did, however, outline an outer 
Exposures (1978) bound of about S.91 million (1976 

dollars) in total capital spending, based 
on a complete rebuilding of the 
industry using the Bcrgs(?e smelter 
technology (then considered to be the 
most cost-effestive option). In an early 
1980s revision of the estimates. OSILA 
placed the cost of PHI, compli.ance at a 
capital rcquircmciir of 1)125 million 
(1982 dollars), or 1.3 cents annually 
per pound of production (S150 million 
.and 1.6 cents'lb, respectively, in 1992 
dollars).”^''’ 
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The Unbearable Lightness of Regulatory Costs 

Frank Ackerman' 


Abstract 

Will unbearable regulatory costs ruin the US economy? This specter haunts 
official Washington, just as feat's of communism once did. Once again, the prevailing 
rhetoric suggests, an implacable enemy of free enterprise puts our prosperity at risk. Like 
anti-communism in its heyday, anti-command-and-control-ism serves to narrow debate, 
promoting the unregulated laissez-faire economy as the sole acceptable goal and standai'd 
for public policy. Fears of the purported costs of regulation have been used to justify a 
sweeping reorganization of regulatory practice, in which the Office of Management and 
Budget (0MB) is empowered to, and often enough does, reject regulations from other 
agencies on the basis of intricate, conjectural, economic calculations. 

This aiticle ai'gues for a different perspective: what is remarkable about regulatory 
costs is not their heavy economic burden, but rather their lightness. Section 1 identifies 
two general reasons to doubt that there is a significant tradc-off between prosperity and 
regulation: first, regulatory costs are frequently too small to matter; and second, even 
when the costs are largei', reducing them would not always improve economic outcomes. 

The next diree sections examine evidence on the size and impact of regulatory 
costs. Section 2 presents cost estimates for a particularly ambitious and demanding 
environmental regulation, REACH — the European Union's new chemicals policy. 

Section 3 discusses academic research on the "pollution haven" hypothesis, i.e. the 
assertion that firms move to developing countries in search of looser environmental 
regulations. Section 4 reviews the literature on ex ante overestimation of regulatory costs, 
including the recent claims by OMR that costs are more often underestimated (and'or 
benefits overestimated) in advance. 

Turning to the economic context. Section 5 explains why macroeconomic 
constraints may eliminate any anticipated economic gains from deregulation. Section 6 
introduces a further economic argument against welfai'e gains from deregulation, based 
on the surprising evidence that unemployment decreases mortality. Section 7 briefly 
concludes. 


1. Two arguments against the trade-off 

In theor>^ it would unquestionably be possible to spend so much on environmental 
protection that basic economic needs could not be met. At a sufficiently high level of 


' Global Developnient and Environment Tnstituie, Tufts University, Frank.Ackerman@tLifls.edu . Thanks 
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regulatoiy expenditures, protecting nature and cJeaning up the air and water could absorb 
enough of society's resources to compete with the provision of more fundamental goods, 
such as food and shelter, from this it is a short leap to the conclusion that the clash 
between economy and environment actually w an urgent problem, requiring detailed 
analysis of regulations to prevent worsening the terms of the trade-off But the latter 
statement only follows logically if environmental policy is in fact consuming substantial 
resources, which are transferable to other, more basic needs. That is, the assumed 
urgency of the trade-off rests on the implicit assumptions that the costs of environmental 
protection are both large and fungible. Either of these assumptions could fail in practice: 

♦ The costs of environmental protection could be nonexistent, or too small to 

matter; or 

• Reduction of regulatory costs might not produce the desired economic benefits. 
Environmental protection with little or no costs 

Costless environmental improvement is frequently assumed to be impossible by 
definition. The hidden premise underlying this form of the trade-off argument is that the 
market economy is already performing as well as possible; that is, it has reached a Pareto 
optimum. From this perspective, any new' expenditure on environmental protection 
necessarily represents a loss, because it diverts resources away from the things that 
consumers in their w'isdom have chosen for themselves. (Strong forms of this argument 
come close to denying the existence of public goods, or at least the possibility of efficient 
delivery of them. Like most discussion of environmental regulation, this article takes it 
for granted that the government can and should deliver public goods.) 

Reverence for market outcomes is at odds with the beliefs of many environmental 
practitioners, w'ho assume that environmental improvements can bring economic benefits 
as w'ell. The rhetoric of joint economic and environmental progress includes such 
overused imageiy as "wdn-wdn solutions,” the "double for triple] bottom line," and 
opportunities to pick the "low hanging fruit." The ubiquity of these phrases underscores 
the extent to which environmental advocates find that the market is improvable - 
implying that it could not have already been at an optimum. 

In a more academic vein, the Porter hypothesis maintains that carefully crafted, 
moderately demanding regulations can improve economic competitiveness and success in 
the marketplace (Porter and van der Linde 1995). Likew-ise, studies of energy 
conservation and greenhouse gas reduction frequently find opportunities for energy 
savings at zero or negative net cost, as in the "no regrets" options for climate change 
mitigation (TPCC 2001 , 474-476). The critique of these opportunities is not that they are 
undesirable; who could argue with free environmental improvements? Rather, economists 
have argued that, in their own overused metaphors, there are no free lunches, nor $20 
bills on the sidewalk. If lunch is expensive and the sidewalk is bare, then the Porter 
hypothesis must be impossible, and there must be hidden costs associated with energy 
conservation. 
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Without attempting a thorough review of this debate, it seems plausible that there 
are significant cases where essentially costless energy savings and other environmental 
improvements are possible. In such cases, the fears of regulatory cost burdens and 
concerns about trade-offs are presumably easy to resolve; there should be a broad 
consensus supporting the adoption of costless improvements. 

However, literally costless improvements are not the only ones to escape from the 
made-off; economic constraints do not immediately become relevant to real decisions as 
soon as regulatory costs are greater than zero. Very small costs of regulation presumably 
have ver>' small impacts on the economy. Regulations could easily have costs that are too 
small to matter — and Sections 2-4 will suggest that this is the case in many important 
instances. The theoretical consensus that supports costless environmental improvement 
may vanish once costs become positive, however small; but practical concerns about 
economic impacts need not arise until costs become large in some meaningful sense. 

The question naturally arises: what counts as large? Here it is impoitant to resist 
the illusion of superficially big numbers. Quantities in the billions, w'hich are 
commonplace in federal programs and nationwide impact assessments, are essentially 
impossible to understand in isolation. Some standard of comparison is needed to bring 
them down to a comprehensible scale. (A million seconds is about 12 days; a billion 
seconds is about 32 years.) Amounts in the billions of dollars are inevitably thought of as 
part of a ratio: if X billion dollars is the numerator, w-hat is the appropriate denominator? 
When none is specified, the default denominator tends to be the listener's personal 
finances — in which case one or a few billions look very large indeed. 

In contrast, a penny pei' person per day sounds small. But for the US with its 
population of about 300 million, a penny per person per day and a total of $ 1 billion per 
year are roughly the same. Per capita impacts, as in this example, are sometimes 
appropriate, particularly when the costs of regulations are spread across the population as 
a whole. Comparison to the revenues of the affected industry is also a useful standard for 
evaluating regulatory impacts. For issues affecting the entire US (or the EU), or even a 
large industry, a few billion dollars (or euros) per year is not a large number. This issue is 
important in the discussion in Section 2. 

Environmemal costs that cannot he traded for economic gains 

Even w'hen environmental policies impose noticeable economic costs, it does not 
necessarily follow that these costs could be traded for greater private incomes and 
consumption, or for the benefits that are thought to accompany higher incomes. There are 
two strands to this unfamiliar ai^ument, presented in Sections 5 and 6 below, and briefly 
anticipated here. 

First, deregulation might not produce increased economic growth. Tf a regulation 
or other environmental policy has measurable economic costs, it consumes resources 
such as labor and capital that could have been used elsewhere in the economy. The 
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policy, then, can only be "traded" for whatever those resources could have produced 
elsewhere - in economic terms, the opportunity cost of those resources. 

During a recession, labor and capital are typically less than fully employed. 
Supplying more of resources that are already in surplus may not produce anything more; 
the short mn opportunity cost of additional resources could be zero. On the other hand, 
during expansions such as the late 1990s. the Federal Reserve carefully controls the level 
of employment and rate of gi'owth; making more resources available for increased growth 
might just lead the Fed to step harder on the brakes in order to maintain the (unchanged) 
target pace of expansion. Again, the short-run opportunity cost of additional resources 
could be zero. 

Second, economic growth may not produce the expected or desired benefits. An 
increasingly common style of analysis converts regulatory costs into health and mortality 
impacts, based on correlations between income and health. In the extreme, regulatory 
costs that are thought to lower market incomes have been labeled "statistical murder", 
because richer people live longer. 

This line of argument is flawed in several respects. Perhaps the most dramatic 
response to the "statistical murder" story is the epidemiological evidence that mortality 
decreases in recessions, Tf deregulation leads to economic growth, which boosts 
employment, the expected result is paiudoxically not a reduction in mortality. 

In the long run, the availability of resources such as labor and capital must have 
something to do vv ith growth rates, economic opportunities, and improvements in health 
and welfare. However, the relationship is a subtler and more tenuous one than is often 
recognized. 


2. The low cost of regulating EuropeN chemicals 

Expensive regulations are less likely to be adopted in the US at present, due to 
exaggerated fears about regulatory costs, and to an administration that is extremely 
sympathetic to industiy's concerns. Examples of truly expensive regulations may be 
easier to find elsewhere, such as in the European Union. Regulation has a better name in 
the EU than in the US; government-imposed constraints on private business that are taken 
for granted in Brussels would be immediately dismissed as beyond the pale in 
Washington. 

REACH, Europe’s new chemicals policy, is one of the most ambitious and 
demanding EU environmental regulations. (The name is an acronym for Registration, 
Evaluation, and Authorization of Chemicals.) When it is adopted, likely by early 2007, 
REACH will require chemical manufacturers and importers to register and test their 
chemicals for safety. During the 1 1 -year phase-in period, some 30,000 chemicals will 
likely be registered and tested. Depending on the outcome of the tests, some chemicals 
(probably a very small minority) may be subject to partial or complete restrictions on 
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their use in Europe. An appeals procedure allows economic and other arguments to be 
raised against restrictions on the use of a chemical. 

As in the US, industiA' groups have claimed that the costs of regulation will be 
prohibitive. A German industry federation commissioned a study, performed by the 
consulting firm Arthur D. Little (ADL), which presented lengthy calculations purporting 
to show that REACH w’ould devastate German manufacturing, and seriously weaken the 
German economy as a whole (Arthur D. Little 2002). A French industry group sponsored 
another study, to date released only in the form of PowerPoint slides, claiming that 
France, too, would be flattened by REACH (Mercer Management Consulting 2003). 

Numerous studies done without industry funding have reached very different 
conclusions, finding that the costs of REACH would be much lower, and entirely 
manageable. The European Commission estimated that the costs of registi-ation and 
testing would total €2.3 billion over the 1 1 year period. I directed a study sponsored by 
the Nordic Council of Ministers, representing the governments of the Scandinavian 
countries, which estimated the registration and testing costs at 63.5 billion (Ackerman 
and Massey 2004), Our cost estimate represents less than one euro per person per year, 
over the 1 1 -year phase-in of REACH. 

Perhaps a better standard of comparison is that the €3.5 billion cost, if fully 
passed on to customers, would increase the average prices of the European chemical 
industry by a ratio of .0006, or 1/16 of 1%. This is, by any reasonable standard, a very 
small price change. The spot price of cmde oil changes by more than that, on avei'age, 51 
w'ceks out of the yeai*. The cost of REACH, standing alone, might sound big (billions of 
euros !), but the revenues of the European chemical industry over 1 1 years amount to a 
much bigger number of euros. Even a noticeably lai'ger ratio could still seem small: if, as 
industry has sometimes claimed, most of the costs of REACH will be borne by one third 
of the chemical industry, the affected companies would be burdened with a price increase 
of about 1/5 of 1%. 

The German industry study, performed by ADL, is the only major study to 
explain why the costs might be much larger. Y et the authors used only slightly higher 
figures than everyone else for the direct costs of registration and testing. Their enormous 
estimates of the costs of REACH came fi'om creative calculation of indirect costs such as 
decreases in productivity, delays in innovation, etc. In their economic model, industry' 
displays little imagination or adaptability, and never responds to regulation by innovating 
or switching to safer substitutes. Rather, industry’s sole answer to regulation is to notice 
that profits have decreased, and therefore to decide to cut back on production. A bizarre 
misreading of basic microeconomic theory led ADL to estimate that production losses 
would average 9 times any cost increase imposed on German industries. Meanwhile, they 
mistakenly assumed that costs of REACH would be incurred over only 7 years, rather 
than 1 1, thus inflating the annual costs during the phase-in period by moro than 50%. 
These and other mistakes drove cost impacts sharply upw'ard. 
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They identified many sepai'ate pathways by which REACH might conceivably 
affect industry, Specifically, ADL assumed that each regulatory impact pathway would 
cause a specified percentage reduction in industry output; all the separate reductions were 
assumed to be independent, and multiplied to obtain the cumulative reduction. Thus if 
one regulatory impact is believed to cause a 10% cutback in output, and another to cause 
a 20% cut, the combination causes output to fall to 90% x 80% = 72% of the original 
level. This strange, nonstandard methodology seems designed for exaggeration, as any 
mild overstatement in individual factors will be amplified through multiplication by all 
the other factors. If rVDL has inappropriately doubled the size of one of the individual 
cost factors, the entire estimate of the cost and impacts of REACH will be doubled via 
the multiplicative method. The appendix to my Nordic Council study provides a detailed 
critique of both the individual impact pathways and the overall methodology of the 
.Arthur D. Little study. 

The predominant role of indirect cost impacts suggests another comparison: how 
large is the ratio of indirect costs of regulation to the direct compliance costs? The 
highest ratio that 1 am aware of in a government, NGO, or academic study of REACH is 
about 6 to 1. The implicit ratio in the Arthur D. Little study is 650 to 1. Without knowing 
precisely w'hat this ratio should be, it is tempting to say that we know' what it is not: in an 
advanced industrial economy such as Germany, there is no visible basis for the claim that 
regulations impose indirect costs of 650 times their direct compliance costs. 

US industry and government have been emphatic in their opposition to REACH, 
issuing alaiTTiist predictions of its possible impact on the US. (These, too, are greatly 
exaggerated; at w-orst, US companies exporting to Europe might face the same percentage 
cost increase as European companies. A small percentage is a small percentage, whethei' 
it is expressed in euros or in dollars.) It seems safe to say that no recent US regulations 
have approached the ambition or scope of REACH. If one of Europe’s most demanding 
regulations whll increase prices by 1/16 of 1%, imagine how' much less the costs w'ill be 
for the timid proposals that still pass muster in Washington. 


3. Pollution havens: theory vs. reality^ 

if regulatory costs imposed significant burdens on the economy, it should be easy 
to find their footprints. Because the costs are not uniformly distributed, there should be 
dramatic extremes where regulations have trod most heavily on the human landscape. 
Companies that have closed because of environmental costs, moving to Mexico or other 
countries where the regulatory climate was more lenient; workers thrown out of jobs by 
rigid environmental strictures; formerly prosperous communities shut down by the 
economic burdens of command-and-control regulation — they should be all around us. Tf 
the fabled regulations of mass destruction exist, there is no w'ay to bide them in a bunker; 
they should be visible for all to see. But the actual, identifiable examples of jobs lost to 
regulations rarely extend beyond a handful of stories about small numbers of workers in 


■ This section draws heavily on the vvork of Eban Goodstein (Goodstein 1 999) and Kevin Gallagher 
(Gdlagher2004|. 
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the most directly environmentally damaging, lural indusmes such as logging and coal 
mining. 


The economic impacts of environmental regulations have been intensively studied 
for yeai's. As Eban Goodstein has demonstrated (Goodstein 1999), there is no evidence 
that significant numbei-s of jobs or businesses have ever been lost for environmental 
reasons. Companies don't move, between states or between countries, to avoid expensive 
environmental standards, because environmental standards aren't that expensive. 
Environmental compliance costs are above 2% of industry revenues only in a handful of 
the most polluting industries; Goodstein cites a maximum of 7% for pulp mills. Among 
the reasons for major layoffs, as repoited by the Bureau of Labor Statistics, 
environmental and safety-related shutdowns are among the least common, accounting for 
about 0.1% of job losses (Goodstein 1999; Ackerman and Massey 2002). Contrary to 
predictions, the Clean Air Act Amendments of 1990 did not destroy jobs; the same is true 
for the stringent local air quality regulations imposed by the South Coast Air Quality 
Management District in Southern California, A study of the South Coast regulations 
concluded, "In contrast to the widespread belief that environmental regulation costs jobs, 
the most severe episode of air-quality regulation of industry in the [United States] 
probably created a few' jobs." (quoted in Goodstein 1 999. 54) 

Economists have camied out extensive studies of the "pollution haven 
hypothesis," i.e. the notion that polluting industries will flee to countries w’ith lax 
environmental standards. The results have been almost entirely negative. A 1995 review 
of the literature on the subject concluded 

Overall, there is relatively little evidence to support the hypothesis that 
environmental regulations have had a large adverse effect on competitiveness, 
however that elusive term is defined... studies attempting to measure the effect of 
environmental regulation on net exports, overall Unde flows, and plant-location 
decisions have produced estimates that are either small, statistically insignificant, 
or not robust to tests of model specification. (Jaffe et al. 1995, 157-158) 

A more recent literature review reached similar conclusions (Jayadevappa and 
Chhatre 2000). Eric Neumayer demonstrated that neither the US nor Germany has had 
unusually large net outflows of investment in dirty industries; a section of his chapter on 
the subject is subtitled, "Why is there so little evidence for pollution havens?" {Neumayer 
2001) Brian Copeland and Scott Taylor, in a very thorough theoretical and empirical 
analysis of trade and the environment, conclude that "the evidence does not support the 
notion that trade patterns are driven by pollution haven motives." (Copeland and Taylor 
2003, 277) Kevin Gallagher shows that the dirtiest industries in the US have not been 
migrating to Mexico, either before or after NAFTA; while these industries have been 
declining in the US, their share of manufacturing has been declining even faster in 
Mexico. Moreover, a handful of major industries - steel, aluminum, and cement — 
appear to be cleaner (i.e., emit smaller amounts of criteria air pollutants per dollar of 
sales) in Mexico than in the US. A likely explanation for this unexpected pattern is that 
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the Mexican plants are newer than their US counteipails. and incorporate newer, cleaner 
technology (Gallagher 2004). 

The economics literature is nearly, but not quite, unanimous on this question. Tw'o 
recent articles have found modest empirical support for the pollution haven hypothesis. 
Matthew Kahn and Yutaka Yoshino use intricate and indirect methods of measuring the 
pollution intensity of trade inside and outside of regional trading blocs. They find that for 
trade outside of blocs, middle-income countries tend to expand dirty exports as they 
grow, while high-income countries expand cleaner exports. The effect is weaker inside 
regional trading blocs (Kahn and Yoshino 2004). 

Matthew Cole presents superficially contradictor}' findings on trade between the 
US and Mexico (Cole 2004). (A careful reading shows that his results are not literally in 
conflict with each other.) On the one hand, the trade flows in both directions are 
becoming cleaner, but Mexico's exports to the US are becoming cleaner (declining in air 
pollution intensity) faster than US exports to Mexico, Since 1988. he finds, "The 
pollution embodied in US imports from Mexico [has been] less than that embodied in 
exports to Mexico and. furthermore, this gap has been widening rather than narrowing. " 
(Cole 2004, 441 ) On balance, it is Mexico rather than the US that is escaping from trade- 
related air pollution on the other side of the Rio Grande, seemingly contradicting the 
pollution haven hypothesis. On the other hand, Cole also finds that US imports, from 
Mexico and from the w'orld, are growing faster (as a share of U S consumption) in 
industries that have higher pollution abatement costs, just as the pollution haven 
hypothesis would suggest. 

Neither of these articles finds a strong effect, and neither presents a clear, easily 
interpreted picture of the movement of industry in response to US pollution conti'ol costs. 
Meamvhile. the bulk of the economics literature, as described earlier, continues to 
suggest that a good pollution haven is hard to find. 


4. Advance overestimates of regulatory costs 

By now there is a substantial literature demonstrating that the best-known claims 
of extraordinary costs imposed by environmental policy do not stand up to careful 
examination. Tales of billions of dollars spent per life saved by esoteric regulations are 
based on errors and misrepresentation; they represent, as Lisa Heinzerling put it, 
"regulatoiy costs of m}thic proportions" {Heinzerling 1998), (Heinzerling and Ackerman 
2002). No attempt will be made to summarize the full extent of that literature here. 

However, one aspect of the issue is worth expanding upon, namely the biases in 
prospective estimates of regulatory costs. Pi'ospective estimates are. of course, all that is 
available when a new policy is under discussion. And the evidence is clear; the costs of 
environmental protection are much more often overestimated, rather than underestimated, 
in advance. 
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A classic example is the 1974 OSHA standard for workplace exposure to vinyl 
chloride. Consultants to OSHA estimated the costs of reducing vinyl chloride exposure at 
around $1 billion; industry estimates were even higher. Actual costs turned out to be 
around a quarter of OSHA’s estimate, since industry quickly developed new, cost- 
effective technologies to comply with the regulation (U.S. Congress Office of 
Technology Assessment 1995). 

Similar patterns have been found for many environmental standards. One study 
found that compliance costs for environmental regulations were overestimated in advance 
in 1 1 out of 1 2 cases (Hodges 1 997) . Another study found that advance cost estimates for 
environmental compliance turned out to be more than 25 percent too high in 14 out of 28 
cases, while they w'ere more than 25 percent too low in only 3 of the 28 cases (Harrington 
et al. 2000). A study for Environment Canada and the Ontario Ministry of Energy, 

Science and Technology, focusing specifically on the costs of controlling chlorinated 
substances, confirmed that overestimation of regulatory costs is more common than 
underestimation (Cheminfo Services 2000). 

An in-depth examination of prospective cost estimates for regulations by Thomas 
McGarity and Ruth Ruttenberg reviews most of these as well as quite a few other 
examples, and identifies a series of reasons why cost estimates arc biased upward in 
advance: (McGarity and Ruttenberg 2002) 

• Regulators rely on regulated industries for empirical data, and the indusnies have 
a clear interest in secrecy and/or inflated cost estimates, either of w'hich will 
discourage strict regulation. 

• The likelihood of court challenges to strict regulations pushes agencies toward 
making conservative assumptions, again tilting in favor of the regulated 
industries. 

• For lack of information, agency analyses often compare the costs of a proposed 
regulation to a zero regulation baseline, rather than the appropriate measurement 
of the incremental costs relative to existing regulations. 

• Companies’ reported costs of regulatory compliance sometimes include costs of 
upgrading other equipment at the same time that environmental controls are 
installed. 

• Regulatoiy analyses frequently take a static approach, ignoring the learning curv'e 
effects, economies of scale, and regulation-induced productivity increases that 
may result from new environmental standards. 

On the other hand, McGarity and Ruttenberg note that there are also downward biases 
in cost estimates, including a tendency to ignore indirect social costs of regulation, 
reliance on vendors of conti'ol technologies that are eager to win new markets, and a 
failure to take sufficient account of "Murphy's law" in projecting responses to regulatory 
requirements. On balance, the factors producing upward bias appear more numerous and 
more powerful. 
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The OMB response: 2004 

However, the opposite perepective continues to be argued in the annual reports from 
OMB’s Office of Information and Regulatoiy Affairs {U.S. Office of Management and 
Budget 2004; U.S. Office of Management and Budget 2005). The 2004 report devoted 
three pages {U.S. Office of Management and Budget 2004, 51-53) to the discussion of ex 
ante versus ex post regulatory cost estimates, leading with the assertion that many 
commentators believe costs are underestimated in advance. OMB cites three studies in 
support of the view that regulatory costs are typically underestimated. Yet all three 
simply claim that costs are large, not that advance estimates are consistently low. The 
details of these claims are not impressive: 

• Mark Crain and Thomas Hopkins, in a consultant report for the Small Business 
Administration, agonize at length over the plausible idea that there are economies 
of scale in regulatoiy compliance, so that smaller firms have a higher compliance 
cost per employee (Crain and Hopkins 2000). For its estimates of environmental 
regulatory costs, the study uses the high end of the range published by OMB. So 
in citing this study, OMB is effectively citing itself, not anew source of 
information. 

• Harvey James estimates the costs of compliance with 25 OSHA regulations as of 
1 993 (James 1 998). But he also observes that the cost per firm was 5.5 times 
higher in a 1 974 study of OSHA compliance costs done by the National 
Association of Manufacturers. James then simply asserts that the costs per firm 
could not be low'er today than in 1974. On that basis, he multiplies his 1993 
numbers by 5.5 - thereby eliminating all empirical content in his study of 1993 
costs, and simply recycling a 1 974 estimate by an anti-regulatory industry group. ^ 

• Finally, a detailed economic modeling exercise by Dale Jorgensen and Wilcoxen 
estimates the impact of the environmental regulations on US economic growth 
(Jorgenson and Wilcoxen 1990). They state at the outset that they have not 
attempted to assess any of the benefits, to consumers or to producers, of a cleaner 
environment. As a result, "the conclusions of this study cannot be taken to imply 
that pollution control is too burdensome or, for that matter, insufficiently 
restrictive." (.Jorgenson and Wilcoxen 1990, 314-315) 

Modeling costs but not benefits, they find that the gi'owth rate was reduced 
by 0.19% due to regulations during 1974-1983. They anal>'ze a scenario involving 
the complete absence of regulations, including removal of all limitations on the 
use of high sulfur coal, and all motor vehicle pollution controls. Even if one were 
willing to contemplate such a wholehearted embrace of smog, acid rain, and 
toxicity, there are two reasons why the effect on the growth rate would be smaller 
today: the study was based on a period Avhen the first round of spending for 
compliance with the Clean Air Act and the Clean Water Act w'as underway; and it 


■■ The polemical nature of tliis study is suggested by its prominent table of the costs of compliance with 
OSH.4 regulations proposed in the late 1970s. .Almost all of the costs in the table are for compliance with a 
generic carcinogen standard - presumably the standard that was rejected in the Benzene decision. Only in a 
note many pages later, at the end of the article, does James acknouTedge that the generic carcinogen 
standard w-as never actually implemented. 
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was also a period when the dirty indnstiies which account for most pollution 

control spending represented a larger fraction of the US economy than at present. 

The 0MB response: 2005 

In its 2005 report, OMB takes a different tack. Tn a chapter entitled "Validation of 
benefit cost estimates made prior to regulation." the report reviews "47 federal rules 
where pre-regulation estimates of benefits and costs were made by federal agencies and 
some post-regulation information is published by academics or government agencies." 
(U.S. Office of Management and Budget 2005, 42) The bottom line judgment is that 
overestimates of benefit-cost ratios were more common than underestimates: 1 1 were 
declared accurate {meaning that advance estimates were within 25% of the retrospective 
judgments), 22 advance estimates were too high, and 14 were too low. 

OMB’s report is not strictly comparable to other literature on advance cost 
estimates. It differs from other analyses in restricting its attention to estimates made by 
federal agencies; many of the most controversial and politically significant estimates are 
made by or sponsored by industry groups. Thus it could still be the case that regulatory 
cost estimates that arise in political debates are typically overestimated, whether or not 
federal agencies have a tendency toward underestimates. 

Moreover. OMB examines both costs and benefits, and finds advance estimates to 
be too high much more often for benefits than for costs. Evaluating OMB's judgments on 
benefits estimates would be a substantial task, which for the most part is not undertaken 
here. Regulations do not operate in a vacuum; even in hindsight, it is not immediately 
obvious how large the benefits from a regulation have turned out to be. If a regulation 
reduces the risk of death in an industry or community, it is necessary to distinguish the 
effects of the regulation itself from any other factors that may have altered death rates in 
the same period. In other words, a retrospective study would be needed to identify those 
benefits — and methodological errors could bias the retrospective, as well as the 
prospective, estimate. 

Despite these differences in approach, OMB's discussion of the 47 lailes appeal's 
to be a response to the findings of advance overestimates of costs. Even on its own terms, 
accepting OMB’s judgments on the individual rules, the report is fundamentally 
unpersuasive, for two reasons. First, the report does not establish a reasonable basis for 
inferring that federal agencies tend to overestimate; its data do not contain a statistically 
significant bias toward overestimates. Second, the report's main finding is entirely due to 
its treatment of OSHA estimates, which raise a number of unique issues unrelated to 
general biases in estimates. 

The choice of rules was based solely on data availability, heavily skewed by a few 
sources that reviewed multiple mles. OMB refers to the mles as a "convenience sample" 
w'hich is not necessarily representative of federal rules in general (U.S, Office of 
Management and Budget 2005, 48). But let us suppose for the moment that they were a 


12 



122 


GDAE Working Paper No. 06-02: Tfie Unbearable lAghmesa of Regulatory Costs 


true random sample of federal rales and agency estimates, and see what the sample would 
imply about the overall tendency to overestimate. 

With 1 1 advance estimates accurate, 22 over, and 14 under, OMB's sample is not 
tenibly far from finding the average estimate to be accurate. Change just 4 of the 
overestimates to under, and all trace of bias -would disappear. How likely is it that the 
appearance of bias has occurred purely by chance? For the purpose of statistical analysis, 
OMB’s j udgments can be converted to numbers: 0 for accurate, -1 for underestimates, and 
+ 1 for overestimates. Then the sample mean is 0.17, and the standard error is 0.13. The 
null hypothesis that the true mean is zero, i.e. no bias, cannot be rejected, with p = .1 9. In 
other words, if there -was no bias in reality and we drew a random sample of 47 cases, 
there is a 19% probability that it would look at least as biased as the 0MB sample. Of 
coui-se, standard statistical practice, which OMB would certainly insist on in agency 
scientific analyses, requires p “ .05 or less to reject the null hypothesis of no effect. 

In contrast, the Harrington et al. study mentioned earlier (Harrington et al. 2000), 
w'hich found 3 underestimates of costs, 14 overestimates, and 1 1 accurate, passes the 
significance test with flying colors: using the same numerical scoring, the sample mean is 
,38. with a standard error of .13. The null hypothesis that the true mean is zero is clearly 
rejected, with p = .005; there is less than a 1% probability of getting the Harrington ct al. 
result by chance if there is no real bias in advance cost estimates, (Note that Harrington et 
al. find a tendency to ovei'estimate regulatory costs, while OMB alleges a tendency to 
overestimate benefit-cost ratios. Thus "overestimate" has opposite implications in the two 
contexts.) 

Not only does the slight appearance of bias in the OMB study turn out to be 
statistically insignificant; it is also entirely due to OMB's treatment of the 13 OSHA 
rules. As shown in Table 1. all of the tilt toward overestimates comes from the OSHA 
rules, w'here OMB believes that over'estimates of benefit-cost ratios are essentially the 
norm. (OSHA's 1974 vinyl chloride rule, discussed above, a famous case in which 
advance estimates of costs were far too high, did not make it into OMB's "convenience 
sample.") Among the non-OSHA rales in OMB's sample, underestimates slightly 
outnumber overestimates, although with p > .5 (see table) it is completely clear that this 
pattern is not statistically significant. 


Table 1. OMB analysis of advance benefit-cost estimates 
Total OSHA All other 


Accurate 

11 

2 

9 

Overestimate 

22 

11 

11 

Underestimate 

14 

0 

14 

V value for no bias 

.19 

.00 
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As can be seen from a glance at the data, there is essentially no chance that the 
tme mean, or bias, is the same for the OSHA and non-OSHA rules (statistically, the 
hypothesis that the two groups have equal means is rejected with p < .00001). 

So in the end, the scant evidence of overestimates provided by OMB comes dowm 
to their treatment of the 13 OSHA mles. Tn 6 of the 13 cases, OMB relied on a single 
source, an article by Si Kyung Seong and John Mendeloff (Seong and Mendeloff 2004). 
That article discusses OSHA’s tendency toward prospective overestimates of benefits, 
suggesting several explanations. Prospective estimates from regulatory agencies 
typically assume complete implementation of proposed rules, whereas retrospective 
evaluations reflect actual, potentially incomplete implementation. The availability of data 
on workplace fatalities improved significantly in 1 992, allowing more accurate estimates 
of reduced mortality due to regulations; 9 of the 1 3 OSHA rules in the OMB study were 
adopted before 1992. Seong and Mendeloff also suggest that OSHA is more likely to be 
inaccurate in analyzing less expensive rules, which naturally receive less analytical effort; 
and they conclude that OSHA systematically overestimates the benefits of training 
programs. 

Thus the allegation that OSTTA overestimates benefits could simply reflect the 
agency's beleaguered status. Ever since the Reagan administration, OSHA has been 
particularly hard-hit by industiy and conservative attacks, budget cuts, and defeats in the 
courts. As a result, OSILA may be more constrained and pow’erless than other regulatory 
agencies. It is all too believable that OSHA is constantly planning on complete 
implementation of its rules but unable to achieve it, or that it has been forced to stick to 
small proposals, frequently involving nothing more than training programs. According to 
Seong and Mendeloff, the result would be a pattern of overestimation of benefits of 
OSHA regulations. This is an important story, but it beai's no resemblance to OMB's 
suggestion of a pattern of systematic overestimation of benefit-cost ratios by government 
agencies. 


5. Opportunity costs and growth-growth trade-offs 

The previous sections have suggested several reasons to doubt that environmental 
regulations impose huge economic costs. This section turns to the economic context of 
the debate, arguing that even if regulatory costs look significant, deregulation might 
produce surprisingly little additional growth and personal consumption. 

The costs of regulation do not consist of goods that would be of direct use to 
consumers; if regulation were rolled back, it would not be helpful to simply redistribute 
scrubbers, filters, catalytic converters and the like to other uses. Rather, the trade-off 
hypothesis must be that regulation requires the use of productive resources, principally 
labor and capital; in the absence of regulation, these resources could be used to produce 
consumer goods (or other desirable products). A related assumption, normally taken for 
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granted, is that expanding the available supplies of labor and capital would in fact 
increase the production of consumer goods.'^ 

Yet the tmth of that related assumption is less obvious than it might seem. 

Suppose that deregulation occurs during a recession. In that case, unemployed labor and 
capital are already available on the market; indeed, that is almost the definition of a 
recession. It is far from certain that increasing the surplus of idle labor and capital will 
produce any economic benefit in the short ivin. 

Alternatively, suppose the deregulation occui's during an economic expansion. Tt 
is becoming increasingly standard practice for the Federal Reserve to maintain tight 
control of the pace of expansion, effectively preventing an acceleration of growth above a 
target level. Tn the late 1990s, for instance, economic growth was limited by Federal 
Reserve intervention — not by regulations, or by the availability of labor or capital. 

Again, an increase m available productive resources might not have led to any additional 
output, income, or consumption in the short run. If deregulation had put more labor and 
capital on the market, the Fed might have simply clamped down harder to achieve its 
targets (Goodstein 1999). 

In the long lun, the availability of labor and capital must have something to do 
w'itb the pace of economic growth. The manner in w'hich that long run effect occurs, 
however, depends on macroeconomic mechanisms about which there is no consensus. 
Would additional labor and capital somehow accelerate the recovery^ from recession, or 
make the next recession less deep? In an expansion, wmuld the fed quickly notice that 
increased output is now- possible without risking inflation, or would it take years — 
perhaps even another business cycle — for the Fed's tai'gets to adjust to the additional 
resources'i’ Both theoretical and empirical macroeconomic analysis would be required to 
have confidence about the answer to these questions. 

A common critique of risk-reducing regulation today is that it should examine 
"risk-risk" trade-offs, considering not only the risk directly addressed by regulation, but 
also the offsetting risks that might be indirectly created by the regulation. Tt is equally the 
case that calculations involving the costs of regulation should examine the "grownh- 
growth" trade-offs, considering not only the resources used in regulatory compliance, but 
the actual benefits available from using those resources elsewhere. In the short run, there 
may be no foregone growth at all. Tf the claim is that deregulation would create additional 
grow'th only in the long run, via slow, complex pathways, then the usual arguments about 
the need to discount future benefits w'ould apply to this economic gain. Not only the 
extent of growth, but the timing, needs to be calculated in order to determine the real 
opportunity cost of the resources used to comply with regulations. 


■' The same discussion appliesnot just to cotisuiner goods, but to any desirable goods that could be 
produced with the resources used for regulator)' compliance. Likewise, it applies to the resources saved by 
avoiding new' regirlation, as well as the resources released by deregirlation. For narrative simplicity, this 
section tells the story purely in terms of deregulation and consumer goods. 
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6. Ts employment hazardous to your health? 

A clever rhetorical strategy has appeared in recent economic arguments for 
deregulation. Rather than emphasizing the monetary costs of regulation per se, critics of 
regulation have converted these costs into numbers of deaths that supposedly result from 
the expenditures. Expensive regulations can thus be charged with "statistical murder." As 
Lisa Heinzerling and 1 have argued (Ackerman and Heinzerling 2004, chapter 3). the 
statistical murder theory is doubly fallacious. The coiTelation between income and 
mortality is weak in developed countries, except at very low income levels; different 
variants of the statistical murder story have used widely differing prices per life saved, 
resting on different indirect inferences from veiy limited data. Moreover, regulation does 
not remove money from the economy, so much as cause it to be spent in different sectors. 
Incomes decrease for those who produce and sell polluting products, but increase for 
those w'ho develop, install, and operate pollution controls, monitor compliance, and 
research and debate regulatoiy options. Whether or not one considers this reallocation to 
be desirable, it is primarily a change in the composition, not the aggi'egate level, of 
national income. 

But an even more decisive rebuttal is available. Remarkably enough, the 
statistical evidence shows that mortality decreases duiing recessions, and increases as 
employment rises. So even if the costs of regulation were large enough to matter (despite 
the evidence to the contrary in sections 2-4), and even if deregulation boosted economic 
grow'th and employment in the short run (despite the arguments to the contrary in section 
5). the result might well be an increased death rate. 

The evidence on mortality and business cycles is presented in a symposium in the 
December 2005 issue of the International Journal of Epidemiology. The lead article, by 
Jose A Tapia Granados, presents and analyzes data for the US throughout the 20fh 
century (Tapia Granados 2005a). Age-adjusted mortality rates are significantly, 
negatively correlated with unemployment rates — meaning that death rates go up when 
unemployment goes down — for the population as a whole, and separately for men and 
women, and for whites and nonwhiles. The relationship is strongest for the working age 
population. 

Looking at individual causes of death, in the late 20th century (after 1970) deaths 
from traffic accidents, major cardiovascular diseases, and cirrhosis of the liver w'ere all 
significantly, negatively related to the rate of unemployment. In earlier periods, there was 
also a strong relationship between employment and fin and pneumonia deaths, and a 
weaker but significant relationship with cancer deaths, in the same "perverse" direction. 
Of the ma-jor causes of death examined in the article, only suicide shows the naively 
"expected" pattern of worsening when unemployment rises. 

Another study, by Christopher Ruhm, similarly found that for 1972- 1991, 
increased unemployment was associated with decreases in total mortality in eight of 10 
major causes of death (Ruhm 2000). The two exceptions were Ruhm’s findings of no 
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significant relationship between nnemploymenT and cancer deaths, and. as in the study 
discussed above, more suicides at times of higher unemployment. 

When more people are working, there is more traffic and therefore more traffic 
fatalities. There is also more stress at w'ork and hence more cai'diovascular disease. 
During economic upturns, alcohol and tobacco consumption increase, as does obesity; 
meanwhile, time spent on exercise, sleep, and social interactions all decrease. In the past, 
workplace contagion may have caused deaths by spireading infectious diseases such as flu 
and pneumonia. Even though some underlying causes of mortality, such as stress, involve 
chronic, long-term conditions, the timing of deaths may reflect short-term triggers related 
to employment. Heart attacks among the working age population are known to peak on 
Mondays (Willich et al, 1994). 

Although counterintuitive, the finding of an association between increased 
employment and increased mortality is not new. Peer-reviewed publications making this 
point date back to 1922, and have continued throughout the intervening year's. Most have 
been in public health journals, although at least one has appeared in a leading economics 
journal (Ruhm 2000). US, Canadian, and British data all support the idea that recessions 
are somehow better for health. One epidemiologist, M. Harvey Brenner, has long 
challenged this finding (Brenner 2005), but Tapia and Ruhm both provide effective 
critiques of Brenner's statistical methodology (Ruhm 2000; Tapia Granados 2005b). 

Tapia maintains that Brenner has used excessively complicated models w’ith too little data 
to validate them, undermining the credibility of his time series results. Ruhm suggests 
that Brenner’s earlier study of a 40 year span fi'om the 1930s to the 1970s primarily 
reflects the decline in mortality that occuired as the US emerged from the 1930s 
depression. This era witnessed important medical and nutritional advances, as well as 
rising incomes and declining unemployment. 

Tw'o other major objections should be noted. First, at an individual level, death 
rates are higher for the unemployed than for the employed. This is not incompatible with 
the aggregate pattern. Perhaps mortality is always higher for the unemployed than for the 
employed, but is higher for each group during economic expansions than during 
recessions. Then it is easy to construct numerical examples in which overall mortality 
increases during expansions (Tapia Granados 2005b). 

Second, over the long run it is clear that rising incomes have been associated wdth 
falling death rates. However, the correlation is not perfect; the periods of fastest declines 
in death rates are not the times of fastest increase in incomes. The long-run decreases in 
mortality may be caused by changes that are only loosely correlated with income, such as 
improvements in sanitation, public health, and achievement of minimum nutritional 
standards. Over the long run, the decrease in mortality rates is one of the most important 
effects of economic development; but this need not imply any relationship to short-term 
economic fluctuations in an already developed country. Small gains in average income, 
hypothesized to occur as a result of deregulation, could be associated with no 
improvement, or even w^orsening, in public health and nutritional standards for the poor. 
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Needless to say, there is not much left of the anti-regulatory "statistical murder" 
story once this perspective on unemployment and mortality is acknowledged. 


7. Conclusion 

This article has presented several pieces of the picture of regulatory costs; by way 
of conclusion, it may be helpful to briefly summarize the argument as a whole. 

Reports of the economic burden imposed by regulatory costs have been greatly 
exaggerated. The widely imagined trade-off between economic prosperity and 
environmental protection rests on multiply mistaken premises. Many environmental 
policies impose little or no net costs on the economy; even when regulatory costs appear 
significant, there may be no short run opportunity to exchange those costs for additional 
economic growth; and even when growth occurs, it may not lead to desired outcomes 
such as reduced mortality. 

Even a policy as ambitious as REACH will lead to very small cost increases, 
raising the price of chemicals sold in Europe by an estimated 1/16 of 1%. Claims of 
ominously greater impacts appear primarily in industry-funded studies, the most detailed 
of w'hich relies on an idiosyncratic and indefensible methodology. Likewise, there is little 
evidence of jobs actually lost to regulations, outside of a few’ of the most environmentally 
damaging, extractive industries. The "pollution haven hypothesis," suggesting that 
companies move to regions or countries with more lenient environmental regulations, has 
been rejected by virtually all analysts who have studied the question. 

Several researchers have found that prospective estimates of the costs of 
regulation are more likely to be too high tlian too low'. One of the principal voices 
rejecting this finding is that of 0MB, which has maintained in its annual reports that 
regulatory costs may be underestimated or benefit-cost ratios overestimated in advance. 
The gi'ounds for this conti'aiy' conclusion include citation of a limited number of 
unconvincing studies, and manipulation of a regulatoiy data set which does not shoAv a 
statistically significant tendency tow'ard overestimates of benefit-cost ratios. 

Even w'hen regulations have significant costs, it is not necessaiily the case that 
these costs are fungible. Tn a recession, idle economic resources are already available and 
are not creating short-ran growth; in an expansion, the Federal Reserve may enforce 
predetermined limits on the pace of growth in order to prevent inflation. Tt is now 
common to discuss the need for a "risk-risk analysis." comparing old risks alleviated by 
policies to the new risks created by the same process. Tt is equally necessary to consider 
a "growth-growth analysis," comparing economic costs imposed by policies to the actual 
opportunity cost of the same resources used elsewhere. 

Finally, even if gi'owth were to occur as a result of deregulation, it is not certain 
that it would lead to the anticipated beneficial consequences, such as reduced mortality. 

A remarkable line of empirical research demonstrates that in the US and sevei'al other 
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countries in the 20th century, age-adjusted mortality rates increased during economic 
expansions and declined during recessions. The rhetorical equation of regulations with 
reduced grow'th and increased mortality, dubbed "statistical murder" by regulatory critics, 
turns out to be dead wrong. 

Frank Ackerman is Director of the Research and Policy Program at the Global 
Development and Environment Institute, Tufts University; inquiries can be directed to 

Frank.Acker m an((i'.tufts.edu . 
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July 25, 2006 


David Frulla, Esquire 
Kelley Drye Collier Shannon 
3050 K Street, N.W., Suite 400 
Washington, D,C. 20007 

Dear Mr. Frulla: 

Thank you for appearing at the legislative hearing on H.R. 682, the “Regulatory Flexibility 
Improvements Act," on July 20, 2006. Your testimony, and the efforts you made to present it, are 
deeply appreciated and will help guide us in whatever action we take on this matter. 

We have enclosed for your review a copy of the official transcript of this hearing. The transcript 
is substantially a verbatim account of remarks actually made during the hearing. Accordingly, 
please only make corrections addressing technical, grammatical, or typographical errors. No 
substantive changes are permitted. Please return any corrections you have by Friday, August 1 1 , 
2006, to Leslie Prill, Staff Assistant for the Subcommittee on Commercial and Administrative 
Law, B353 Rayburn House Office Building, Washington, DC 20515. If you have any questions, 
please feel free to contact Susan Jensen, Subcommittee Counsel, at (202) 225-2825. 

In addition, Subcommittee Members were given the opportunity to submit written questions to 
the witnesses pursuant to the unanimous consent request agreed upon at the hearing. These 
questions are annexed. Your responses will help inform subsequent legislative action on 


Mr. David Frulla 
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this important topic. Accordingly, please submit your written responses to these questions by 
Friday, August 1 1 , 2006, to Ms. Prill at the aforementioned address. Your responses may also 
be submitted by e-mail to: leslie.prill@,mail. house. gov , 

Thank you for your continued assistance. 


Sincerely, 


CHRIS CANNON 
Chairman 

Subcommittee on Commercial and Administrative Law 


CCdbp 

Enclosure 
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1 . As you may know, 0MB Watch has criticized H.R. 682. I quote; 

By requiring agencies to review all such rules every ten years, this bill would 
drain agency resources by diverting them away from protecting the public and 
into navel-gazing analyses. Even proven protections such as the ban on lead in 
gasoline and safeguards protecting workers against black lung would be subject to 
these reassessments. These analyses would be even more burdensome than under 
current law, because the bill would force agencies to calculate reasonably 
foreseeable indirect economic effects, which agency representatives at a recent 
Senate roundtable suggested would be so speculative as to be useless for 
policymakers. 

What is your response? 


2. The GAO has recommended that Congress provide greater clarity concerning the key 
terms and provisions of the Regulatory Flexibility Act. 

To what extent does H,R. 682 address these concerns? 


3. The GAO cites several questions that it says “remain unresolved.” What is your response 
to the two questions noted below? 

Should agencies review rules that had a significant impact at the time they were 
originally published, or only those that currently have that effect? 

Should agencies conduct regulatory flexibility analyses for rules that have a 
positive economic impact on small entities, or only for rules with a negative 
impact? 

4. How do you respond to 0MB Watch’s assertion that H.R. 682 purportedly gives 
corporate interests a greater advantage in the regulatory process by allowing the Office of 
Advocacy of the Small Business Administration to preview proposed rules before they 
are published in the Federal Register? 
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August 11, 2006 

VIA HAND DELIVERY 


The Honorable Chris Cannon 
Chairman 

Subcommittee on Commercial and Administrative Law 
U.S. House of Representatives Committee on the Judiciary 
2138 Rayburn House Office Building 
Washington, D.C. 20515-3951 

Re: Your July 25. 2006. Letter Regarding July 20. 2006. Hearing on H.R. 682 

Dear Chairman Cannon: 

Thank you again for the opportunity to testify on July 20*'’ before the Subcommittee on 
Commercial and Administrative Law regarding H.R. 682, the Regulatory Flexibility 
Improvements Act. As I explained in my testimony, the Regulatory Flexibility Act is an 
important law, and it should be amended to effectuate its long-standing congressional purposes 
and address issues that have arisen since enactment of the Small Business Regulatory 
Enforcement Fairness Act. 

In this letter, I will respond, in writing, as you requested, to your follow-up questions to me 
contained in your July 25, 2006 letter. In the interests of conserving space, I have not 
reproduced your detailed questions, but have attached them to this letter. 1 also attach 
corrections to my transcript consistent with the instructions in your letter. My answers to your 
questions are as follows: 

1 . 0MB Watch may criticize agencies’ duty under the RFA, 5 U.S.C. § 610, to review their 
regulations every ten years, but that has been the law for more than 25 years. A newly 
published law review article by a former Assistant Chief Counsel for Advocacy has 
demonstrated empirically that Federal agencies have routinely failed to meet their Section 
610 review obligations. In fact, the author’s research into agency review rates reveals 
that agencies fail to review almost ail required rules. Michael R. See, Willjul Blindness: 
Federal Agencies ’ Failure to Comply with the Regulatory Flexibility Act 's Periodic 
Review Requirement— And Current Proposals to Invigorate the Act, 33 FORDHAM Urb. 
L.J. 1199, 1214-18 (2006). (A copy of this law review article is attached.) Further, an 
agency that does conduct a Section 610 review is ten times more likely to do nothing or 
increase small business burdens than actually to reduce the impact of its rules on small 
entities. Id. at 1218-19. Congress should ensure that agencies comply with the laws it has 
passed. 0MB Watch would certainly agree that agencies should comply in substance 
with the Nation’s environmental and consumer protection laws. The RFA, and Section 
6 1 0, should be accorded the same respect. 
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Finally, with respect to the issue of indirect benefits, I explained in both my written and oral 
testimony, and SBA Chief Counsel for Advocacy Thomas M. Sullivan explained in his oral 
testimony, that the “indirect effects” standard should address reasonably foreseeable impacts on 
small businesses that are the targets of the agency regulation in question. This is a matter that 
can be addressed with careful legislative language, as well as with RFA implementing 
regulations developed by the SBA Chief Counsel. See my response to Question 2, infra. 

2. For years, GAO has recommended revision of key RFA terms, such as “significant 
impact” and a “substantial number.” Section 10(a) of H.R. 682 would, through enactment 
of a new 5 U.S.C. § 613, require the Chief Counsel for Advocacy to develop and 
promulgate “rules governing compliance with” the RFA. This important provision has 
two benefits that I explained in detail in my written testimony. First, it would allow the 
“expert” Office of Advocacy to develop a comprehensive set of definitions for the RFA’s 
key terms and provisions. Based on its years of exj^rience, the SBA Office of Advocacy 
can more effectively develop these definitions through a rulemaking process than the 
Congress could reasonably expect to do through legislation. 

In my testimony, I also explained that, in my experience, certain agencies employ 
parochial and counter-statutory definitions of key RFA terms. For instance, the 
Environmental Protection Agency bases a determii^on of a significant economic impact 
on a small business’s gross revenues, as opposed to its profitability, and a court has 
deferred to EPA’s approach because the EPA had the authority to develop its own RFA 
implementing guidelines. Ad Hoc Metals Coalition v. Johnson, l:01cv0766 (PLF) 
(D.D.C., Jan. 20, 2006). The SBA Office of Advocacy, however, correctly identifies 
profitability as the relevant metric in determining what impacts a business can withstand, 
rather than gross revenues. Small Business Administration Office of Advocacy, A Guide 
for Government Agencies: How to Comply With the Regulatory Flexibility Act (May 
2003), 17-18. Second, providing such rule-writing authority to the Office of Advocacy 
would establish that courts should defer to the Office of Advocacy’s regulations defining 
the types of RFA terms to which the GAO recommendations apply. 

3. a. Having agencies determine in their Section 610 reviews which rules currently 
have a significant economic impact on a substantial number of small entities — assuming 
they do so in a fair and impartial way — would focus agency resources on those 
regulations that are burdening small businesses and other small entities at die present 
time. Such an approach could help tailor agency woik-load to the greatest current effect. 
However, consideration of the current impact of rules that had a significant economic 
impact on a substantial number of small entities when implemented does not represent an 
academic exercise. For instance, industries that once had a preponderance of small 
entities may have changed in character through consolidation or other factors in a decade, 
perhaps due in whole or material part to the impactful regulatory regime. In fact, these 
regulations might have forced industry consolidation or served as an effective barrier to 
entry for small businesses. It is important for an agency to determine and recognize when 
its regulations themselves either causing or contributing to a change in the economic 
structure of a sector of the regulated community. It may be equally important for an 
agency to mitigate such effects on small entities once these effects are recognized. 
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b. The RFA’s legislative history provides that: 

Agencies may undertake initiatives which would directly benefit such 
small entities. Thus, the term “significant economic impact” is neutral 
with respect to whetha* such impact is beneficial or adverse. The statute is 
designed not only to avoid harm to small entities but to promote the 
growth and well-being of such entities. 

126 Cong. Rec. H8,468 (daily ed.. Sept. 8, 1980). This is as true today as it was in 1980. 
Further, the law should make clear that the RFA is not designed to minimize any such 
beneficial impacts. Also, an economic impacts analysis that considers not only the 
burdens, but any benefits, of a proposed rule on small entities, would provide a fairer 
understanding of its impact. The Office of Advocacy has addressed this issue in detail in 
its Guide for Government Agencies, at 21-22. 

4. In “corporate interests,” 0MB Watch spears to be including the millions of mom-and- 
pop businesses in the U.S. with fewer than five employees that are among the entities 
Congress intended to protect in the RFA. The RFA’s legislative history explains that 
Congress found in the late 1 970’s that small businesses were confronting comparatively 
large and disproportionate regulatory burdens and that small businesses had no ability to 
contest or seek to ameliorate these regulatory impacts, even if they were aware that a 
proposed rule was being considered. Accordingly, Congress created the Office of 
Advocacy within the SBA to ensure these small businesses had a responsible entity 
available to assist them in a comprehensive and organized way. Congress reaffirmed and 
expanded the Office of Advocacy’s leading role in SBREFA, including by developing the 
panel process. 

Moreover, early notice can help make a rulemaking more efficient and minimize the 
potential for RFA analyses and regulatory adjustments to cause any potential delay in the 
rulemaking process — a goal OMB Watch would presumably support. Such notice can 
thus help ensure that a proposed rule employs accurate information and develops tailored 
and useful alternatives where appropriate. The rulemaking would then not have to be 
side-tracked to develop new alternatives or fix inaccurate information after the notice and 
comment stage. Furthermore, timely public input into the rulemaking process through 
panels and other informal means is fully consistent with recent trends in administrative 
law and procedure to ensure informed ^ency decision-making. For its part, the SBA 
Office of Advocacy has issued a series of reports to Congress which, among other things, 
detail how SBREFA has been effective in helping to tailor agency regulations overall and 
in specific instances. 
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Thank you for the opportunity to submit tb^ additional views. Please do not hesitate to 
contact me if you have any questions or require additional information. 

Sincerely, 

David E. Frulla 


Enclosures 

(1) List of Questions 

(2) Edited Transcript 

(3) Law Review Article 
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